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The Consumer’s Price Index has soared to a new 
high of 190.8 as of August 15. This is 12.1 per cent 
higher than the June 15, 1950 figure taken just before 
the Korean hostilities erupted. Primarily responsible 
for the 0.6 per cent increase over last month’s figure 
was another sharp rise in food costs. 

Total employment declined almost 340,000 in July 
to 62.2 million. An increase of over 225,000 in non- 
agricultural employment was not offset—due partially 
to the steel strike—by a seasonal decrease of about 
575,000 workers in agriculture 

Work stoppages in June resulted directly in 14 mil- 
lion man-days of idleness, the highest level in any 
month since October 1949. The nation-wide steel 
stoppage, which was resumed on June 2, accounted 
for about 80 per cent of the June total. 





The uninterrupted decline in market prices, which 
began with the November 1951 index, was reversed 
in July. The all-commodities index for July rose 0.5 
per cent for June, to 111.8 per cent, as substantially 
higher prices were recorded for farm products and 


f¢ or pre cessed fe rT ds. 


Average weekly earnings in manufacturing increased 
37 cents in June to $66.98 because of the increase in 
the workweek. This figure is almost $2 above the 


$65.08 figure recorded for last June. 

In July, the index of total industrial production de- 
clined another ten points to 192 points, which is a drop 
of over 30 points since the all time high of 232 re- 
corded last February. The steel strike was a major 
factor in accentuating this decline. 


The decline in manufacturing sales led the field in 


the total decrease of business sales in June. Manu 
facturing sales declined to $21.9 billion from the re- 
vised 23.1 billion of May. Inventories also declined 


slightly to $42,100,000,000. 
Retail sales suffered their first decline since last Feb- 
ruary, declining, slightly, to $13 billion. Inventories 
followed the trend and slipped to $17,737,000,000 


Dividend payments increased during the second quar- 
ter of 1952 to $9.6 billion, while undistributed profits 
fell to $7.7 billion. The annual rate of corporate 
profits before taxes declined from $42.7 to $41 billion 
from the first to the second quarter of this year. 


House starts held strong during July, when 104,000 
new permanent nonfarm dwelling units were put 
under construction. A small increase in private hous- 
ing was offset by a drop in publicly owned units, 
resulting in an over-all 2000 unit decline from June in 
the total number of new dwelling units put under 
construction. Nevertheless, the July total was 13,500 
units greater than a year ago, and the largest for 
the month of July in any year except 1950. 
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Against Employer Coercion 


of Employees 


By SYLVESTER PETRO, Associate Professor of Law, New York University 


TX HE PRINCIPLE of free, uncoerced 

employee choice of bargaining repre- 
sentatives is the great, solid core of the 
American labor relations policy, and it is 
in the interest of all concerned—including 
employers—to maintain and to promote this 
principle. With the International Ladies 
Garment Workers’ Union openly defying 
the principle by militant picketing and other 
coercive directed to nonunion 
garment manufacturers in New York City,’ 
it may seem odd, perhaps even unfair, at 
this time to call attention to employer 
coercion of free employee choice. Yet it 
seems plainly desirable that all employers 
fall into line with the many who have whole- 
heartedly accepted the principle. Employers 
who have been fair and generous in leaving 
their employees free to consider the merits 
of unionism as cooly and intelligently as pos- 
sible have served themselves, the employees 
and the community. Those who bluster 
and thunder, who hold over their employees 
the threat of a shutdown, a layoff or the 
reduction of benefits if they should join 
a union may gain the illusory profit of a 
temporary relief from nervous tension, but 
they probably do no long-run good in social 
terms, in terms of good employee relations, 
in terms of business operations or even 


measures 


in terms of their own disposition. On the 
minimum level of practical analysis, em- 
l more justification for 


lloyers have no 
yvecoming bitter and emotional when organ- 


1 
izing activities begin than they have when 
other production or marketing problems 
arise. On a respectable level of 
analysis, the inherent nature of the human 
employer and employee 


more 


relationship of 
would seem to call for the use of the highest 
faculties and powers in regard to the issue 
of union membership. 

There are many ways, from the simplest 
to the most complex, of making the point. 
The employer violates his own human 
dignity in resorting to threats as a means 
of discouraging unionism. He forms in his 
employees a sense of distrust, fear, even 
hatred. When unionism has been gained 
at the risk of economic reprisal, few groups 
of employees are sufficiently magnanimous 
to forgive and forget; if the proper occa- 
sion presents itself, they will make the 
employer pay. Employers themselves then 
become partly responsible for the 
feeling” which great Americans have al- 
ways deplored and which it seemed the 
mission of America to erase. Then again 
there is always the National Labor Rela- 
tions Board. One blatant unfair practice 


“class 





1 Developments in this affair have been re- 
ported daily in the New York Times and other 
newspapers since the week of August 3, 1952. 
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See, for example. New York Times for August 9, 
1952, p. 16, col. 6, and August 12, 1952, p. 16, 
col. 8. 
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will serve to provoke, and often rightfully, 
the imposition of legal sanctions upon con- 
duct which, in a different context, could 
only seem lawful, justifiable, perhaps even 
astute and commendable.” 


Now we will hear talk, however, about 
“professors” and “ivory towers” and the 
necessity and prudence of “fighting fire 
with fire.” The truth is, however, that 
when you fight fire with fire, the usual 
result is that more people get burnt, that 
there is greater destruction. Fire is still 
fought with water or, even better, with a 
chemical mixture specifically designed for 
the purpose. There is absolutely no general 
justification for the belief that a violently 
distorted and coercive union organizing 
campaign is best countered with compar- 
able employer action. In fact, a neutrally 
kind and generous employer reaction is 
often far more effective, for both the short 
run and the long run. Additionally, it may 
not be amiss, carrying the fire metaphor a 
little further, to point out that in many 
cases the fire need never have been started 
in the first place. Perhaps the world’s 
record is to be found in the mileage that 
the ILGWU has gotten out of the “sweat- 
shop” argument. 


There are undoubtedly occasions in which 
it would be ridiculous for an employer to 
attempt to maintain a scrupulously disin- 
terested “hands-off” attitude. This is espe- 
cially so when, for example, an organization 
like the United Mine Workers’ uses 
vicious, lawless mob tactics to put non- 
union workers in fear of their lives.* In 
view of the NLRB’s refusal to impose effec- 
tive sanctions against such union action ‘ 
and the indisposition or inability of author- 
ities in many localities to enforce the law 
against union vandalism,* a real problem 
is presented. However, it seems an insult 
to the potentialities of American civilization 
to conclude that even in such cases, the 
affected parties must always take the law 
into their own hands. The only enduring 





solution lies in effective law enforcement 
by the proper authorities. Private “solu- 
tions” in the form of armed warfare 


ultimately complicate the better solution, post- 
pone it or, perhaps bar it. 


Here we come full circle, back to the 
law and to national policy and, as in so 
many cases, to the conclusion that all fac- 
tors are ultimately one factor. The prin- 
ciple of free employee choice of bargaining 
representatives is fundamental in the na- 
tional labor policy, as that policy is expressed 
in both the Wagner Act and the Taft- 
Hartley Act. Unions and employers are 
both often guilty of violating the principle. 
Unions perpetually point to the employer 
violations; employers equally constantly call 
attention to the union violations. If coercion 
is to be eliminated from the industrial 
scene, as all important considerations so 
urgently require, it seems obvious that 
progress must be made on both fronts. 
Here, however, we focus attention upon em- 
ployer coercion. 


HE Deena Artware case,’ decided by 
the Court of Appeals for the Sixth 
Circuit during July of this year, gives 


vigorous point to the discussion. The United 
Brick and Clay Workers (AFL) had organ- 
ized the employees of Deena Artware’s 
Paducah, Kentucky, plant. Deena’s presi- 
dent, George H. Weiner, after having invited 
the AFL’s “general organizer,” Edmund 
Grimes, to address the employees, also 
availed himself of the opportunity to do 
so. On the day before the NLRB conducted 
a representation election among the employees, 
Mr. Weiner assembled his employees and, 
in his own address, according to the court’s 
summary, he referred to the privileges en- 
joyed by the employees in the past and 
warned them that if the election was won 
by the union they would lose their “privi- 
leges and freedoms.” In spite of these 
rather clearly coercive remarks, a majority 
of the employees voted in favor of repre- 





2It should be noted that the NLRB waited 
to hold that employer insistence upon a manage- 
ment-functions clause was an unfair practice 
until it got a case in which the employer 
had rather plainly failed to bargain in good 
faith in other respects. NLRB v. American Na- 
tional Insurance Company, 89 NLRB 185 (1950), 
enforcement denied in part in 19 LABOR CASES 
— 66,188 (CA-5, 1951), aff'd 21 LABOR CASES 
66,980, 72 S. Ct. 824 (May 26, 1952). Cf. 3 
Labor Law Journal 515 (1950). 

?See 92 NLRB, No. 128, 92 NLRB, No. 146, 
and 95 NLRB, No. 73 (1951), all involving large- 
scale depredation and the most vicious sort of 
intimidation and terrorism. 
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*West Kentucky Coal Company, 92 NLRB, 
No. 128 (1950). The failure of the NLRB to 
impose effective sanctions against union un- 
fair practices is discussed in 2 Labor Law Jour- 
nal 83 (1951) and 51 Columbia Law Review 508 
(1951). 

5 The sheriff involved in the West Kentucky 
Coal case, cited at footnote 4, advised the 
employer to shut down his mine in order ‘‘to 
prevent violence and property damage.’ 

® NLRB v. Deena Artware, Inc., 22 LABOR 
CASES { 67,091. 
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sentation by the union. This vote induced 
an even more wrathful response from 
Deena’s president. A few days after the 
election, again in the court’s words, Mr. 
Weiner told the employees in one depart- 
ment that “he was going to show them what 
he could do for having stabbed him in the 
back.” With the employees in another 
department, Mr. Weiner discussed the privi- 
leges they had previously had, pointed out 
that “they had chosen their ‘side’ and had 
stabbed him in the back, and that there- 
after ‘everything would be carried out in 
a business proposition.’” Some time later, 
during the course of negotiations with the 
union, Mr. Weiner, “in an angry mood,” 
told members of the union’s negotiating 
team “that they had chosen their side and 
‘if you people are out of work and starving, 
it won’t be my fault.’ ” 


Deeds were added to words. Working 
hours were reduced from 48 to 40, thus 
eliminating overtime pay. Smoking was 


prohibited in an area where it had previously 
been permitted. Other privileges were re- 
voked, and, in the same general period after 
the election, a Paducah newspaper carried 
a story to the effect that owing to dis- 
satisfaction over the “labor situation,” Mr. 
Weiner intended to abandon work on an 
addition to the plant at Paducah, that the 
new unit would be moved to Arlington, 
Kentucky, and that original plans to move 
all operations to Paducah were being dis- 
carded, although existing Paducah opera- 
tions would be maintained “unless hazards 
and difficulties were thrown in his way.” 


Meanwhile, Deena took what seemed to 
be a captious position in the actual negotia- 
tions with the union. It objected to the 
presence of Mr. Grimes among the union’s 
negotiators. While the union compromised 
on overtime pay and seniority issues and 
asked only for a continuation of the pre- 
existing vacation policy, Deena insisted on 
a reduction in vacation benefits. When the 
union asked for a whopping 25 per cent 
wage increase, Deena proposed a compli- 
cated wage change without clarifying it in 
a detailed document. The wnion’s con- 
clusion was that the change amounted to 
no increase at all. 


E now come to the unfortunate and 
generally harmful point of all this. 
Entirely understandably, the union was 
somewhat upset about the turn of affairs, 


and, at a meeting, the negotiating commit- 
tee and the few employees present, delegated 
to the AFL’s international representative 
full authority to call a strike at any time 
he thought appropriate. With the whole 
affair poised at this critical juncture, one 
of those unforeseeable accidents occurred. 
Owing to no fault of any of the Deena 
people, a negotiating had to be 
postponed in circumstances which made it 
impossible to provide the union’s 
negotiator with timely notice. Arriving at 
the conference site after a long trip only 
to find that the conference had been post- 
poned, the union’s negotiators decided that 
they had had enough. They called a strike. 
When informed by the Deena people that 
the company was in no way responsible 
for the misadventure, the union 
men said that “the Union was getting the 
run-around, and didn’t like it and wanted 


session 


chief 


one of 


to find out who was to blame.” 


The unfortunate aspects of the situation 
were compounded by the taken 
by the employer when the union offered 
on the next day to settle the differences 
which had especially, to call 
off the strike. The employer took the 
position that the strike had terminated the 


position 


arisen and, 


employer-employee relation, that it was an 
unlawful strike because it was called solely 
for the (erroneous) reason that the employer 
had deliberately postponed the meeting and 
that, finally, the employer was under no 
obligation to reinstate the strikers. 

The usual picket line, with the normal 
complement of hard feelings, violence and 
intimidation the strike. In 
addition, according to the employer’s allega- 
tion and a jury finding in a companion case," 
the union picketed adjoining premises on 
which the employer having a new 
plant built. 


accompanied 


was 


After the employer had refused reinstate- 
ment, the union filed charges alleging that 
the employer had interfered with, restrained 
and coerced his employees by the state- 
ments made before and after the election, 
in violation of Section 8 (a) (1) of the 
NLRA;; that the employer’s conduct during 
negotiations amounted to an unlawful re- 
fusal to bargain in good faith, in violation 
of Section 8 (a) (5); and that the refusal 
to reinstate the strikers violated both Sec- 
tion 8 (a) (1) and Section 8 (a) (3). 





' United Brick & Clay Workers v. Deena Art- 
ware, Inc., 22 LABOR CASES { 67,092 (CA-6, 1952). 
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TT’ HE BOARD and the court upheld the 

union on each charge, with the excep- 
tion that the court held the employer jus- 
tified in refusing to reinstate four of the 
striking employees, presumably because those 
four had been guilty of violence and intimi- 
dation. The Board found that even if the 
pickets had patrolled at the adjoining 
premises, contrary to the trial examiner’s 
finding, their conduct would not justify the 
employer’s refusal of reinstatement because, 
under established Board theory, such picket- 
ing is “primary,” not “secondary.” Indicat- 
ing disapproval of the application of the 
“primary” theory to the facts of this case, 
the court nevertheless refused to reverse the 
Board on the general point because of the 
finding that the union involved had not 
actually been responsible for that picketing. 
This finding by the trial examiner, although 
directly in conflict with the jury finding in 
the companion case which the same court 
also upheld,’ could not be vacated, the court 
concluded, because it too was supported 
by substantial evidence on the record con- 
sidered as a whole. 

The Deena case is more interesting in its 
practical implications than in its more 
strictly legal ones, although the two sets of 
implications are, as usual, inseparable and 
cumulative. Reviewing the facts, we begin 
with a rather vehement and emotional 
demonstration of antiunion animus on the 
part of the employer. The employer rather 
plainly threatens the employees with eco- 
nomic and other reprisals if they choose a 
union. Notwithstanding this conduct, later 
to be held coercive by the Board and the 
court, the employees decide that they want 
union representation. A majority vofed in 
favor of the union, presumably in an elec- 
tion conducted according to law. Although 
there was still at this time opportunity to 
recoup the ground lost, after the election 
the intensity of the employer’s antiunion 
animus seems to heighten. The employer 
accuses the employees of a “stab in the 
back,” thus virtually compelling the em- 
ployees to believe that they can no longer 
in decency be honest and loyal participants 
in the employer’s productive processes and 
inducing them to believe, quite possibly 
against their better judgment, that their 
selection of a bargaining representative 
means that their faces must forever be set 
against the employer—a frame of mind 
exactly contrary to that which an employer 
should seek to foster. Then, too, driving 
home this unfortunate point, there are the 





to come: 
privileges and freedoms to be withdrawn; 


darkling hints of reprisals yet 


plant expansions to be suppressed; new 
plants to be built elsewhere; and mainte- 
nance of existing facilities only if “hazards 
and difficulties” do not arise in the future. 


The promises of difficulties, of hazards 
and of reprisals are forthwith fulfilled. The 
employer revokes privileges which in an 
earlier, wiser and more humane period he 
had extended. Presumably, too, the petti- 
fogging tactics adopted during bargaining 
negotiations bear out the threat that if the 
employees chose a union, thereafter “every- 
thing would be carried out in a business 
proposition.” As if the norm in business 
dealings is bad faith, hypocrisy and bitter 
tilting for advantage! 


The Harvest 


The income from this bitter investment 
was as sour as might be expected—a strike; 
a picket line with the usual bitterness and 
violence attendant upon that barbaric and 
primitive boycotting technique; and pro- 
duction stoppages at both the principal place 
of business and the new construction pro- 
3ut even this was only the surface 
product. The employer was found guilty 
of breaking the law, and he was made 
to pay. The back-pay order and the loss 
of production probably did not break the 
employer, but they were more damaging 
than mere dollars and cents. The employer 
has had to take back the strikers and has 
had to confess to all the world that he 
violated the law and, more, that he promises 
not to commit the unlawful acts again or 
any other acts remotely similar thereto. 


ject. 


Although these things are all now a part 
of the past, the past is relatively unimport- 
ant only to the extent that it does not 
critically form the future. And these past 
matters are a part of the future of Deena 
Artware in Paduach. The employer must 
deal in the future with the union with 
which, in the past, it dealt in bad faith. It 
must rely for productive cooperation in 
the future upon the employees who, in the 
past, were subjected to his coercive utter- 
ances and actions. It may be wrong for 
union and employees to hold a grudge. 
They ought to try to be sensible, mature 
and generous in the future—knowing that 
the interests which they have in common 
with Deena Artware’s owners far outweigh 
the conflicting interests. Still, there remains 

(Continued on page 640) 





8 Cited at footnote 7. 


582 


September, 1952 @ Labor Law Journal 








WN Xo): 


a’ 





SEPTEMBER, 1952 





Labor Arbitration: 


JOURNAL 


A COMMERCE CLEARING HOUSE PUBLICATION 








Vol. 3, No. 9 





Acceptability of Arbitrators’ Awards 


RBITRATION has almost come of age. 

It differs from any other technique em- 
ployed for settling disputes of any kind 
or nature. Its distinctive feature is that, 
while it is a voluntary process, it actually 
culminates in a compulsory directive for 
one of the involved parties. 

Interestingly enough, the legal profes- 
sion as well as the layman recognizes the 
fact that arbitration is an expeditious 
method for resolving disputes. The proof 
of the pudding is the rapid spread of the 
technique into every sphere where a dis- 
pute is likely to arise. It extends to inter- 
national affairs as well as to the settlement 
of local disputes. Why, then, is it not 
used more universally? 

Among the reasons is that some groups 
do not accede too kindly to the thought of 
arbitration; other groups legislate certain 
rules to make arbitration more difficult for 
the parties and, because of preconceived 
conceptions, prevent the attendance of legal 
counsel. The result is that the layman in 
many instances has been misled and fails 
to understand the many wonderful contri- 
butions to collective security the technique 
of arbitration has given to society. 


Predominantly among the reasons why 
arbitration has not fully won too many 
adherents is the fact that the person or 
persons to whom the issue is submitted may 
not write an “acceptable award”’—“accept- 


Acceptability of Arbitrators’ Awards 


By MORTON SINGER 





ACCEPTABILITY IS NOT A THEORY. IT 
IS ONE OF THE INCIDENTS OF THE 
ARBITRATION TECHNIQUE—SOMETIMES 
FROWNED UPON, SOMETIMES USEFUL 





ability” is a new word that has been added 
to an already overloaded nomenclature. 


What does this 
is it implemented? 


word mean, and how 


In labor arbitration, the acceptability of 
an award is a nebulous doctrine, as indefi- 
nite as the theory of fraud. While accept- 
ability cannect be defined, it has many 
implications which are known to the prac- 
titioners in the field. Dr. George Taylor, 
in an address before the National Academy 
of Arbitrators, in part said: 

“A more critical test of any arbitration 
program is whether it provides a substitute 
for strike action that is mutually acceptable 
to the parties themselves. The big road- 
block that stands in the way of a better 
functioning arbitration is the inability of 
the parties to agree on the details about 
how their general arbitration clause should 
function. Arbitrators who get caught in 
the middle of such an incomplete under- 
standing often find their positions tenuous 
and unhappy. Some of them have con- 
cluded that the arbitrators should say just 
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Mr. Singer is a member of the New 
York bar. He has been engaged in 
arbitration work since 1940. 





what grievance arbitration is and how it 
should be conducted. As workers in the 
field of collective bargaining, they should 
know that their ideas can’t effectively be 
put into practice in any case unless both 
parties accept them. Arbitration practices 
and procedures will inevitably be affected 
by the collective bargaining practices and 
ethics of the parties. 


“Consider a hypothetical case: An arbi- 
trator engaged in practices which are so 
unacceptable to you and to me that we 
couldn’t conscientiously participate in a case 
in which they were followed. But, the 
parties know all about those practices. 
They like them and continually pass by all 
the ‘ethical’ arbitrators in order to choose 
our colleague who is a member of the ques- 
tionable practices school. Should labor 
and management be told that they are so 
far on the wrong track that they ought im- 
mediately to delete the no-strike clause 
from their agreement? Should they be 
compelled to choose between a kind of 
arbitration they don’t want and the use 
of strikes in settling their differences? 


“The hypothetical case highlights an im- 
portant fact. Arbitration doesn’t belong 
exclusively to the arbitrators. On the con- 
trary, voluntary arbitration is inherently a 
collective bargaining device under the con- 
trol of labor and management. Theirs is 
the primary task of developing the arbitra- 
tion process along with their more direct 
collective bargaining. There should be no 
‘ostrich head in the sand’ avoidance of the 


fact that arbitration is an adjunct of the 
collective bargaining process. 


“It follows that varying types of arbi- 
tration should be recognized as necessary 
and proper. As already indicated, great 
harassment is the lot of arbitrators when- 
ever the parties agree to a general arbitra- 
tion clause but still retain their own individual 
and widely divergent notions about the kind 
of settlement process that should be created. 
Like other agreement terms, conflicting 
meanings can be given to the arbitra- 
tion clause.” * 


Some of the reasons advanced by the 
proponents of acceptability are specious, 
but weigh heavily upon them. Those who 
are ready to submit their differences hesitate 
because certain imponderables have mis- 
guided their thinking. These imponderables 
take the following forms. The procedure 
is too informal—too much is permitted to 
go into evidence. The procedure is too 
formal—too little is permitted to go into 
evidence and the true story cannot be told. 
By submitting to arbitration, one of the 
parties is surrendering a right or preroga 
tive which, by the nature of things, im their 
opinion, should not be invaded.* But in law 
suits we permit our prerogatives to be in- 
vaded; hence, why not in arbitration? One 
argument is that in arbitration there is no 
right to appeal in the event the award is 
“unjust.”* Another argument is that arbi- 
tration presents a hazard because it does 
not require adherence to legal rules of evi- 
dence. This, coupled with no right to ap- 
peal an unfavorable decision unless certain 
criteria are violated,* presents the strong- 
est argument. 

Acceptability arises when the arbitrator’s 
personal predilections are considered. A 
score has been kept on previous determina- 
tions. Thus, if management has been too 





1 George W. Taylor, ‘‘Effectuating the Labor 
Contract Through Arbitration,’’ address before 
the second annual meeting of the National Aca- 
demy of Arbitrators at Washington, D. C., Janu- 
ary 14, 1949 (The Bureau of National Affairs, 
Inc.). 

2 Theodore W. Kheel, ‘‘The Voluntary Um- 
pire System,’’ 248 The Annals of The American 
Academy of Political and Social Science 94 (No- 
vember, 1946): 

‘Management approached the arbitration of 
grievances with considerable hesitancy. Labor, 
generally, took the lead in seeking it. In the 
main, management feared delegating to a third 
party the right to make decisions which it be- 
lieved were properly within the scope of man- 
agement’s activities. This fear has been greatly 
alleviated and the way paved for the general 
acceptance of arbitration of grievances through 
various devices that have been evolved through 
collective bargaining. 
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‘‘For example, it is customary to provide that 
the arbitrator shall have no power to add to or 
subtract from the terms of the agreement, but 
merely the power to interpret and apply the 
agreement to disputes submitted to him. The 
agreement fashioned by the parties thus defines 
the scope of the arbitrator’s jurisdiction. Ina 
sense, the contract is similar to a statute which 
courts are asked to apply to disputes arising 
under it.’’ 

*The only bases for setting aside an award 
are: (a) fraud on the arbitrator’s part; (b) 
fraud or misconduct of the parties affecting the 
decision; (c) gross unfairness in conducting the 
proceeding; (d) lack of arbitrator’s jurisdiction; 
(e) violation of public policy; (f) incomplete 
execution of the award or want of entirety in 
the award. 

* See footnote 3. 
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favorably treated, such an arbitrator is not 
satisfactory to labor. The converse is true, 
irrespective of the facts of the cases pre- 
viously decided. Yet, the same parties will 
not hesitate to litigate a hotly contested 
case before a judge who has known predilec- 
tions, namely: he is a “plaintiff's judge” 
or he is a “defendant’s judge.” These same 
persons will think nothing of the judge, and 
will submit in most instances to his deci- 
sion, even though it may be extremely 
costly to one of the litigants. 


Digressing for a moment, is it not a fact 
that in arbitration the parties contend that 
there are no rules of stare decisis—that each 
case must depend upon its own statement 
of facts and not on the general application 
of other cases to the facts? An arbitrator’s 
writings, and his philosophy, if any, be- 
come a part of the acceptability doctrine. 
Yet would anyone have refused to submit 
his case, if possible, to the late Justice 
Holmes or Justice Cardozo? 


“Persons using arbitration must first de- 
termine what they want from the process. 
Arbitration can be successful only if there 
is a meeting of minds at the outset on the 
principles under which the proceedings are 
conducted. It is often suggested that the 
contract or submission agreement is suf- 
ficient to bind the arbitrator in the way that 
the judge is bound by the law. The history 
of relations between the parties, the method 
of selecting the arbitrator, the type of pro- 
cedure adopted, and the appointment of 
a particular arbitrator, however, all have a 
bearing on the principles followed. Such 
mechanical devices as the keeping of a sten- 
ographic record, the swearing of witnesses, 
the use of legal rules of evidence, and the 
limiting of permissible argument also gov- 
ern the proceedings and reveal the parties’ 
concept of arbitration.” * 


There is a small hard core of labor or- 
ganizations which steadfastly refuses to 
arbitrate any differences arising among 
their organizations and the employers with 
whom they have collective agreements. It 
is their firm belief that there is only one 
way to settle their disputes: economic strife 
—the picket line. As a result of this kind 
of thinking, industrial disputes in certain 
segments. of the skilled crafts rarely go 
to arbitration. The dispute is fought on 
the picket line. In talking to the leaders of 
some of these labor organizations, I have 
been informed that there is only one way 





in which a dispute is to be settled—either 
grant the relief requested or fight it out 
on economic lines—let the stronger party 
win. The result is that the small business- 
man is hurt, his employees suffer prodigious 
losses in wages and earnings, and the caul- 
dron is continually seething, making for 
poor industrial relations. 


Fortunately, these groups constitute a 
minute part of the labor movement. How- 
ever, they are so strategically placed that 
the impact of their thinking is forced upon 
the public in an unfavorable manner, lead- 
ing to the special generalization that all 
labor organizations are Satan incarnate. 

“Grievance arbitration is essentially a 
means of obtaining an authoritative inter- 
pretation of the contract or of adjusting 
grievances during its life without resorting 
to work stoppages or court action. Even 
before the Taft-Hartley Act many state 
courts interpreted and enforced collectively 
bargained agreements. The fact that this 
remedy was infrequently employed may 
have stemmed in part from unfamiliarity 
and the time-consuming nature of the proc- 
ess. More important, however, was ‘the 
complete unsuitability of orthodox legal 
procedures’ which made both employers and 
unions reluctant to seek court relief. The 
parties to labor contracts, unlike other 
contractors, ‘live together’ after the judge 
has ruled. There is the risk that the victor 
in the proceeding may suffer greater loss 
through impairment of a harmonious rela- 
tionship by the fact of having gone to court. 
Thus, arbitration has served as a _ substi- 
tute for litigation in the administration of 
labor contracts. It also assures continuous 
operations, disposing of grievances in an 
expeditious and equitable manner. This is 
particularly true in those industries where 
the system is well established.” ° 


Acceptability may mean the method of 
writing the award, the language employed, 
and the reasoning which supports the 
award. Improper use of rhetoric and ex- 
treme emphasis in writing the award may 
create unusual problems in the adminis- 
tration of the collective bargaining agree- 
ment. Hence, labor organizations are 
hesitant about submitting an issue which 
may be a burning problem within a par- 
ticular plant. 

Acceptability may mean the arbitrator 


himself, the manner in which the hearing 
is conducted, the arbitrator’s approach, his 





5 Warren and Bernstein, The Arbitration Pro- 
cess (Institute of Industrial Relations, Reprint 
No. 15, University of California, 1950), p. 19. 
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* See footnote 5. 








rulings on offers of evidence and _ his 
past performance. 

“Unquestionably the traditional reluc- 
tance of employers and unions to arbitrate 
contract-negotiation disputes stems from 
suspicion as to the impartiality and com- 
petency of any arbitrator whom the other 
side may and from understand- 
able hesitancy to agree to a ‘blind date’ 
with an arbitrator to be designated by some 
third person. If voluntary arbitration is 
to become an effective final stage in a proc- 
ess of genuine collective bargaining, some 
way must be tound to overcome this 


stumbling block. 


prope se, 


“What is needed is a change in the out- 
look of both company and union represen- 
tatives concerning the qualifications of an 
arbitrator. It is a fair presumption that, 
although they may be deadlocked over cer- 
tain matters that may be of vital concern, 
each of the contracting parties wants a 
contract that both will thereafter find to be 
Self-interest would 
party should 


reasonably acceptable. 
therefore indicate that 
make no effort to induce the other to agree 
to an arbitrator from whom a biased, lop- 


each 


sided award might secretly be expected. 
Moreover, a greater willingness to take 
some chances in the selection of an arbi- 


trator must be developed by both sides. 

“Honesty and fearlessness are, of course, 
requisites for any arbitrator. An agreeable 
personality is highly desirable. In addition, 
astuteness, and experience which will en- 
able him readily to comprehend and to 
evaluate the respective contentions, are im- 
But all too often the par- 
ties, while insisting upon these qualities, 
also appear to expect their choice to fall 
upon a man who is a complete blank with 
respect to political, social, economic or other 
The attitude reminds one of 


portant assets. 


predilections ! 


the saying, ‘Why be difficult when with 
just a little more effort you can be 
impossible?’ ”’ 

Acceptability may take another tack. 
The arbitrator’s past affiliations are con- 


sidered: What has he done in other fields, 





A union “is a continuing organiza- 
tion of employees, established for 
the purpose of protecting and im- 
proving, through collective action, 
the economic and social interests 
of its members. It is an instrument 
that aids each of its members to se- 
cure a better living and a better way 
of life. Its effectiveness is deter- 
mined by the skill with which the 
membership applies the principles of 
trade Unionism to its own economic 
and social problems.'’"—From a leaf- 
let published by the Education and 
Recreation Committee of the AFL. 





that is, the “score card”; what are his social 
aims; what is his philosophy? Has he re} 

resented management to the exclusion of 
labor, or conversely? Has the arbitrator 
shown a disposition to hold exclusively in 


management’s favor, or the converse of the 
proposition? This, coupled with the gravity 
of the issue to be decided, weighs heavily 
in the acceptability column. Some labor 
organizations will use only a selected fe\ 
arbitrators, perhaps because these arbitra- 
tors are familiar with the industry and the 


customs of the trade. Another reason may 


be that the arbitrators so chosen have, if 
the record is checked, been favorably dis- 
posed to decide the issues along certain 


Let it not be said that this is exclu 


Management has 


lines. 
sively confined to labor. 
likewise tried to pack the arbitral board so 
as to “get the win.” 

Coupled with the issue to be decided is 
the matter of saving face for one party o1 
the other. Saving face is an oriental phil- 
osophy that has been carried over to labor 
relations and used by either party to a 
dispute with varying degrees of success. 
Since in a labor organization a political 
situation exists, it is apparent that some- 
times a management request cannot be 
granted directly. The intervention of a 
third person is required.* Thus, no criti 








7 Frey, ‘“‘The Logic of Collective Bargaining 
and Arbitration,’’ Law and Contemporary Prob- 
lems, 1947, pp. 277-278. 

8 See footnote 5, p. 20: 

“In some disputes one of the arbitrator's 
functions is to permit one or both disputants 
to ‘‘save face.’”’ Even if both discount the de- 
cision in advance, they may find it expedient 
for political reasons to have the arbitrator issue 
an order rather than reach a settlement them- 
selves. This might occur, for example, in the 
ease of a discharged employee. The employer 
might feel it necessary in principle to uphold 


586 


a foreman’s action in discharging; he could, 
however, accept the reverse decision of an 
arbitrator. Similarly, unions may find it poli- 
tically impossible to agree that a worker is 
properly discharged even though the merits 
are clear. In such situations the arbitrator is 
expected to make unpopular decisions. Some 
authorities, unlike Shulman, feel it a misuse of 
arbitration for either party to submit a case 
that does not involve a bona fide dispute. What- 
ever the soundness of this opinion, the practice 
is common.”’ 
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cism can be directed at the particular labor 
official who consented to the request. With 
management, while the political angle is 
not so important, an answer must be given 
to an absent board of directors and ulti- 
mately to the stockholders. Therefore, the 
arbitrator’s award is a vital instrument in 
the course of maintaining harmony. And 
more important, the award is used as a 
protective shield. 


Yet arbitration is not a technique which 
protects the principal signatories to a col- 
lective bargaining agreement from criticism. 
It is a method employed to peacefully deter- 
mine disputes. According to some writers, 
arbitration is the terminal point in collec- 
tive bargaining. To others, it is merely 
part of the system of collective bargaining. 


There are occasions when all the parties 
are in favor of arbitration, provided that 
they can have a board of arbitrators. These 
boards run from three members to five or 
more. Here there are party-designated 
hearing officials and an impartial person.° 
If the labor and management members 
cannot decide the issue, the impartial mem- 
ber casts his vote one way or the other. 
Generally speaking, such a form of arbi- 
tration is unwieldy and slow-moving. But 
in this form of arbitration, the litigants are 
given a last chance to present additional 
arguments to the impartial member in ex- 








*Cf. Code of Ethics and Procedural Standards 


for Labor-Management Arbitration, American 
Arbitration Association, 1951, p. 1: 

‘“‘Where tri-partite boards serve in labor arbi- 
trations, it is the duty of the parties’ nominees 
to make every reasonable effort to promote fair 
and objective conduct of the proceedings, to aid 
the arbitration board in its deliberations and 
to bring about a just and harmonious disposl- 
tion of the controversy. It is recognized, how- 
ever, that the parties frequently exvect their 
appointees to serve also as representatives of 
their respective points of view. In such cases, 
the rules of ethics in this Code, insofar as they 
relate to the obligations of strict impartiality, 
are to be taken as applying only to the third 
or neutral arbitrator.’’ (Italics supplied.) 

“Such representatives, however, unless the 
parties agree otherwise, should refrain from 
conveying to the parties who appointed them, 
the discussions which take place in executive 
session and any information concerning the 
deliberations of the board. No information 
concerning the decision should be given in 
advance of its delivery simultaneously to both 
parties.’’ 

%” Collective Bargaining Provisions, Grievance 
and Arbitration Provisions, Bulletin 908-16 
(United States Department of Labor, Bureau of 
Labor Statistics), p. 88: 

“Any dispute, difference, disagreement, or 
controversy of any nature or character, whether 
or not a grievance, between the union and the 
employer, which has not been satisfactorily ad- 
justed within fifteen (15) working days after 
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ecutive session, While this paper is not 
devoted to the merits of the tripartite board, 
it must of necessity be mentioned, since 
it also partakes of the acceptability doctrine. 

Perhaps the greatest emphasis that is 
placed on acceptability arises from the lack 
of desire of either party, but particularly 
management, to surrender to a third per- 
son so-called prerogatives, or to grant to 
the hearing officer the opportunity of alter- 
ing or changing the collective instrument 
by an interpretation. This is reflected in 
the collective agreements where restrictive 
arbitration clauses are set forth in detail. 

There are three general forms of arbitra- 
tion clauses found in collective agreements. 
First, there is the general all-inclusive 
clause, which covers anything and every- 
thing.” This clause is found in most col- 
lective agreements involving small concerns, 
where the. union’s economic power is 
equal to or greater than that of the em- 
ployer. Second, there is the clause limiting 
the arbitrator’s powers." Third, there is 
the clause granting to the arbitrator juris- 
diction to arbitrate specific griev ances.” In 
this type of clause, a complicated grievance 
procedure is established and the arbitra- 
tor’s function is limited solely to those items 
contained in the arbitration clause. 

When the first type of clause is involved, 
the parties may be hestitant on occasions 





the initiation of conferences between representa- 
tives of the union and the employer, shall be 
promptly referred to arbitration by either party 
hereto as follows.”’ 

11 Footnote 10, p. 89: 

‘‘No terms can be added to or subtracted from 
this contract, nor any provision thereof changed 
by arbitration. Arbitrable grievances shall be 
limited to (a) determination in matters of dis- 
cipline of: (i) cause for discipline, and (li) 
degree of discipline; (b) determination of the 
seniority rights only, which are expressly 
and unconditionally granted by this agree- 
ment; (c) call-in pay; (d) leaves of absence; 
(e) claimed misapplication of the incentive 
system, provided that M-values (standard min- 
utes of work) are not subject to arbitration; 
and (f) ambiguous contract provisions relating 
to arbitrable matters.”’ 

2 Footnote 10, p. 94: 

‘‘Disputes between the parties hereto regard- 
ing the following matters may be taken up 
under the grievance procedure but shall not be 
subject to arbitration except by mutual agree- 
ment: 

‘‘(a) Changes in the established wage schedule 
and in piece rates in effect when this contract 
is signed. 

‘“(b) Any matter which involves a modifica- 
tion of any provision of this contract. 

‘‘(c) Any matter which is not related to 
hours, wages, or working conditions or to any 
other subject covered by this contract. 

‘““(d) Management functions except as other- 
wise provided in this contract.’’ 
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about submitting their differences. The 
hazards are too great. In the second form 
of clause there are some limitations on the 
arbitrator’s authority and jurisdiction. The 
possibility of a loss too injurious to either 
party is not so pressing. In the last type 
of clause, the arbitrator's jurisdiction is ex- 
tremely limited and restricted. 

Finally, we find two additional factors 
to be considered. First, the reluctant union 
—that is to say, the labor organization 
which refuses to go to arbitration for any 
reason whatsoever unless compelled to do 
so by government or court direction. And 
second, the perverse employer, who can see 
no reason why arbitration should be re- 
sorted to, since, in his opinion, all arbitra- 
tors are union-minded anyhow and he will 
lose in any event. Thus, from the employ- 
er’s point of view, he could hazard a strike 
and battle out the issue on the picket line. 


Acceptability is not a theory. It is one 
of the incidents of the arbitration technique 
—sometimes frowned upon, sometimes use- 
ful. In a situation involving an impartial 
chairman, the parties can come in and talk 
the matter over with him and reach a ration- 


ale that will continue the living-together 
technique without loss of production or 
impairment of relationship. Under the 
umpire system, this can also be done. How- 
ever, where an ad hoc arbitrator is em- 
ployed, acceptability, while a prime and 


moving issue, can not be discussed in the 
same manner. 


It seems to me that the acceptability doc- 
trine has come to the fore in the past four 
to five years. Some of the reasons for the 
growth of the doctrine are publication of 
arbitrators’ awards, the keeping of score 
cards, the increased use of arbitration in 
labor-management relations and, finally, the 
ability to check with others concerning the 
arbitrator’s frame of mind prior to his 
designation. 

Acceptability is part of a process which 
has not sufficiently matured. Until full ma- 
turity of the arbitral process is achieved, we 
can expect this doctrine to be asserted 
whenever a key issue is involved, or where 
one of the parties is more interested in a 
win than in maintaining good labor rela- 
tions and continued production. It is still 
too early to pass upon the merits or defi- 
ciencies of the doctrine of acceptability. 
Perhaps it is part of the growing pains— 
perhaps it is a passing incident in the devel- 
opment of a system of settlement which will 
hypertrophy as time rolls on. 

In the meantime, what shall we do with 
this prodigal offspring of the arbitral proc- 
ess? Shall we try to prevent its use? Shall 
we encourage it? Can we stifle its growth 
by ignoring it, or shall we frown upon it 
completely and suppress its use? The 
final answer rests with the parties who 
request arbitration and not with the arbitra- 
tors or the agencies which administer arbi- 
tration proceedings. [The End] 





UNION SNAPS EMPLOYER'S RUBBER CHECKS 


When a Wisconsin employer on one occa- 
sion paid its employees by checks for which 
the employer had insufficient funds and on 
a later date failed to meet its payroll, the 
local union took the case to the Wisconsin 
Employment Relations Board even though 
the employer had made good the arears in 
wages in the intervening period. The ac- 
tions of the employer were held by the 
Board to constitute an unfair labor prac- 
tice under Wisconsin law as a violation of 


the collective bargaining agreement, in 
which the employer had agreed that the pay 


day would be every other Wednesday. 


The employer was required by the Board’s 
order to post a notice to its employees that 
henceforth it would meet the payroll dates 
and meet them with checks for whi suf- 
ficient funds were available—Loc 124, 
UAW v. C. B. Rich Company, Wisconsin Em- 
ployment Relations Board, Decision No. 3121. 





13 Footnote 1, pp. 4-5: 

“Is there any way by which the institution 
of grievance arbitration can be more solidly 
established—so that it will operate more ac- 
ceptably to labor and management, and so that 
the high rate of expendability of able arbitra- 
tors may be reduced? In my judgment, solid 
improvement requires, first of all, a much better 
understanding of the nature of grievances than 
presently obtains. What kind of a dispute is 
involved in grievances? 
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“At this point, I want to refer again to the 
widely prevalent notion that a sharp line of 
distinction can be drawn between agreement- 
making and agreement-administration. I am 
convinced that this is an erroneous notion. The 
labor contract is, in most particulars, no more 
than a skeleton understanding. The agreements 
there..embodied frequently have to be given 
substance—they have to be amplified in griev- 
ance settlement—before a complete meeting of 
minds is achieved. 
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Union Shop in 


the Steel Crisis 


By Rev. JEROME L. TONER O.S.B. 





IN THIS ARTICLE, WRITTEN BEFORE THE STEEL SETTLEMENT, THE AUTHOR 
STRESSES THE COLLECTIVE-BARGAINING RIGHT OF THE MAJORITY OF THE EM- 
PLOYEES TO DETERMINE THE TERMS OF EMPLOYMENT FOR ALL EMPLOYEES 
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(ees ee ones as a 
condition of employment, generally as- 
sociated with the union shop agreement, 
has been made one of the chief objectionable 
“principles” upon which the steel companies 
have publicly rested their case for refusing 
to accept the recommendations of the Wage 
Stabilization Board and for denying the 
Presidential right to “seize and operate” 
the multibillion-dollar steel industry. Cate- 
gorically claiming that the “union shop” 
requested by the union and recommended 
by the WSB would “compel workers to 
join a union against their will,” giant steels’ 
Presidents Fairless and Randall have broad- 
cast to the union and the world seeking 
support for and protection of their “prin- 
ciples.” 


3enjamin F, Fairless, president of the 
United States Steel Corporation, considered 
the union shop to be the first of “. . . the 
two major principles which underlie the 
Board’s report (which he thought were) 
contrary to every concept of American 
liberty that we have cherished.”* He said 
that “. . . a union shop (is one) under 
which the Companies would be compelled to 
discharge any worker who refused to join the 
CIO Steelworker’s Union.”*? Fearing that 
government seizure would compel the com- 
panies and the nation to accept the union 
shop and “force an American to join a par- 
ticular union in order to hold his job, (United 
States Steel’s president said) he did not believe 
in monopoly in any form.” * 


Claiming to see no difference in 
principle between the yellow-dog contract 
of 30 years ago and the union shop contract 


. Jerome L. Toner O.S.B. 


of today (because) both are repugnant to 
our American concept of liberty and our 
national sense of fair play,” President Fair- 
less said that “ today the pendulum 
has swung (until) now we find an agency 
of the Government itself which seeks to 
declare that no man may work in the steel 
industry unless he does join the Union 
. . . and not just any union, mind you, 
but one particular union.”* He concluded 
his comments concerning the union shop 
principle by saying that “if the day ever 
comes when a man—in order to earn his 
living—must join one particular church, one 
particular party, or one favored union, then 
we may as well join force with Russia, for 
we shall have reached that strange social- 
istic Utopia where freedom is unknown, 
and where everything that is not forbidden 
is compulsory.” 

President of the Inland Steel Company, 
Clarence B. Randall, later bitterly de- 
nounced President Truman’s speech for its 


“shocking distortion of facts . . . (be- 
cause the President) withheld from the 
public one significant fact. He made no 


mention of the closed shop. He dealt with 
money but omitted principle. Actually this 
order of the board establishes compulsory 
unionism throughout the steel industry, and 
the President now asserts that he has the 
power to put that into effect by force.” * 
“In the hands of President Truman,” said 
Mr. Randall, the “Constitution, which was 
adopted to protect our freedom ‘ 
(has) become . . . an instrument to 
destroy freedom,” because, among other 
things, the board’s recommendation “com- 





1 Benjamin F. Fairless, in a radio address, 
Your. Stake in the Steel Crisis, April 6, 1952, 


p. 8. 
2 Footnote 1, p. 5, Italics added. 
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* Footnote 1, p. 8. (Italics supplied.) 

* Footnote 1, p. 9. 

5’ Clarence B. Randall, in’a radio address, 
These Are the Facts, Mr. President, pp. 1, 5-6. 
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pels workers to join a Union against their 
will.”* Purporting to “believe deeply in 
the truth of what (he) had said,” Mr. 
Randall claimed that “This is America at 
the crossroads, (because) to freedom-loving 
people it means the closed shop and com- 
pulsory unionism.” 

The crisis in steel is, indeed, serious. 
It is serious because honest men can and 
do differ diametrically concerning facts and 
the application of the law to the facts. 
Without any reference to the merits of 
the case or the mode of Presidential pro- 
cedure, I offer the following facts and opin- 
ions with the hope that some light will be 
shed upon one, if not the most important, 
issue in the steel crisis—the union shop. 

The primary public “principles” upon 
which the steel companies rest their case 
against the “union shop” agreement are, it 
seems to me, twofold: namely, that such 
agreements are (1) a monopoly and (2) that 
they create compulsory union membership, 
because they “compel workers to join a 
Union against their will.” However, the 
steel companies’ brief, presented to the panel 
of the WSB, paid only passing tribute to 
the “principles” publicly proclaimed, while 
it devoted nearly all of its attention to the 
“impropriety” of a recommendation from the 
board favoring a union shop. 

The “principle” that a union shop agree- 
ment gives the union a monopoly can be true 
only in two cases—first, when the union 
shop agreement gives the union control over 
the supply of labor; second, when, even with- 
out such control over the supply of labor, the 
union shop agreement gives the union control 
over wages, hours and conditions of work. A 
look at the record will show that a union 
shop agreement gives neither control over 
the supply of labor nor over wages, hours 
and conditions of work. 


The employer, under the union shop 
agreement permitted by the Taft-Hartley 
law, is absolutely free to hire and fire em- 
ployees as long as he does not thereby 
“discriminate to encourage or dis- 
courage membership in any labor organi- 
zation.”* The closed shop agreement, by 





which the employer was formerly required 
to hire only union employees, has been out- 
lawed by the Taft-Hartley law and the union 
shop agreement permitted by the law gives 
the union absolutely no control over the hir- 
ing of employees. 

Furthermore, the monopoly control over 
wages, hours and conditions of work does 
not come from and cannot come from the 
union shop clause as contained in the collec- 
tive bargaining agreement. This monopoly 
control comes solely and exclusively from the 
legal collective-bargaining agreement and 
not from the union shop clause in that 
agreement. The Taft-Hartley law specifi- 
cally states that the “Representatives desig- 
nated or selected for the purposes of 
collective bargaining by the majority of the 
employees in a unit appropriate for such 
purposes, shall be the exclusive representative 
for all the employees in such a unit for the 
purposes of collective bargaining in respect 
to rates of pay, wages, hours of employ- 
ment, or other conditions of employment.” 

The monopoly control of the collective 
bargaining agreement extends far beyond the 
wages, hours and conditions of work. it 
controls and absolutely prevents a minority 


of the employees, be they union or nonunion, 


from taking any concerted action, such as 
picketing and strikes, for their own advan- 
tage. The individual and minority non- 
union employees, in effect, surrender nearly 
all of their rights as employees as soon as 
the legal majority are recognized and certi- 
fied to exercise the collective-bargaining 
monopoly. 

The monopoly charge, made against the 
union shop agreement in the steel case and 
elsewhere, misleads the innocent and unin- 
formed public into believing that if there 
was no union shop agreement, the individual 
nonunion employee would be free to make an 
individual-employment agreement covering 
wages, hours and conditions of work mutu- 
ally determined by the employer and him- 
self. This belief is based on the commonly 
asserted assumption that every American 
worker has the constitutional right to sell 
his labor at the terms mutually satisfactory 
to himself and his employer. Both of these 
beliefs are part of the American myth that 
publicly proclaims that the individual worker 
has an inalienable right to work when, where 
and for what wages he can get and that it 
is “tyranny,” “creeping and leaping social- 
ism,” “labor facism” and “communism” to 
deprive any worker of that right. 





* Address cited at footnote 5, at p. 9. 
? Taft-Hartley Act, Pub. No. 101, (80th Cong., 
1st Sess.) Ch. 120, Sec. 8(a) (3). 
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A closed shop requires membership 
in the contracting union before a 
job applicant can be hired, and it 
requires all workers to continue be- 
ing members for the duration of 
their employment. The National 
Labor Relations Act—the law cover- 
ing businesses which affect inter- 
state commerce—does not permit 
closed shops. However, some states 
do allow them with respect to firms 
whose operations are wholly within 
the state and do not affect inter- 
state business. 





However, this American myth could be 
true only when and if there is no collective- 
bargaining agreement. Once the legal 
majority of the employees decide to deter- 
mine their wages, hours and conditions of 
work through lawful collective-bargaining 
with their employer, the resulting collec- 
tive-bargaining agreement is endowed with 
absolute monopoly over 
conditions of employ- 


becomes an 
hours and 
employees in the unit whether 
the union that 
legally represents the employees. That col- 
lective-bargaining monopoly has absolutely 
no relation to or dependence upon a union 
shop agreement. The collective-bargaining 
monopoly over wages, hours and conditions 


and 
wages, 
ment for all 
or not thev are members of 


of work exists even when there is an open 
shop contract 
The monopoly power of the collective- 
bargaining agreement and not of the union 
shop agreement has been made crystal 
clear by the Supreme Court of the United 
States. It has said that “The very purpose 
of providing by statute for collective agree- 
ment is to supercede the terms of separate 
agreements of employees with the terms 
which reflect the strength and bargaining 
power and serve the welfare of the group. 
The practice and philosophy of col- 
bargaining looks with suspicion on 
individual advantages.” ® Emphati- 
the Supreme Court has said “After 


lective 


cally 
the collective trade agreement is made, the 
individuals who shall benefit by it are identi- 





® J. I. Case Company v. NLRB, 8 LABOR CASES 
7 51,173, 321 U. S. 332, 338, (1944). 

” Footnote 9, p. 335. 

11 National Maritime Union of America v. Her- 
z0g, 14 LABOR CASES { 64,450, 78 F. Supp. 146, 
155-6, (April 13, 1948). 
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fied by individual hirings. But the 
terms of the employment have been traded 
out. There is little left to the individual 
agreement except the act of hiring.” ” 


Commenting on and confirming the col- 
lective-bargaining monopoly right of the 
majority of the employees to determine 
wages, hours and conditions »f work for 
all of the employees, a right which neces- 
sarily deprives individuals and minorities 
of their right to work at terms mutually 
satisfactory to them and their employer, 
the United States District Court said that 
“This (monopoly of the majority), to be 
sure, was an abridgement of the minority’s 
fundamental rights, as well as those of the 
employer, but the importance of the broad 
public purposes sought to be served justi- 
fied the means employed.”™ “The purpose 
of the act,” said the circuit court of ap- 
peals, “was not to guarantee to employees the 
right to do as they pleased but to guarantee 


to them the right of collective bargaining 
for the purpose of preserving industrial 
peace ” 


The Supreme Court, in effect, makes the 
| a } - Seinen 4 
collective-bargaining duty of 
the legally certified union, for it says that the 
the duty to protect equally 
craft 


monopoly a 


union has “ 
members of the 
union) as 


the interests of the 
(who are not members of the 
the Constitution imposes upon the legisla- 
equal protection to the inter- 
ests of whom it 
Furthermore, the same Court has held that 
“Congress has seen fit to clothe the bar- 
gaining representative with powers compara 
ble to those possessed by a legislative body 


ture to give 
9 38 


those for legislates 


to create and restrict the rights of thos« 
whom it represents.” “ 
Defending this monopoly right of the col 


lective-bargaining agreement against those who 


claim that it is a deprivation of liberty and 


property to interfere with the individual’s 
right to sell his labor at his own terms, 
the Supreme Court has said that “ it 


is urged that some of the employees may 
by the collective agreement, that an 
o! be capable 


lose 
individual workman may have, 
of getting, better terms than those obtained 
by the group and that his freedom of con- 
must be respected on that account. 

The workman is free, if he values 


tract 


his own bargaining position more than that 


12 NLRB v. Draper Corporation, 8 LABOR CASES 
1 62,268, 145 F. (2d) 199, 203 (1944) (Italics 
supplied.) 

13 Steele v. Louisville €& 
Company, 9 LABOR CASES 
192, 202. (1944) 

™ Footnote 12. 


Nashville Railroad 
7 51,188, 323 U. S. 


(Italics supplied.) 
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of the group, to vote against representa- 
tion; but the majority rules, and, if it col- 
lectivizes the employment bargain, individual 
advantages or favors will generally in 
practice go in as a contribution to the 


collective result.” * 


The second opposition “principle” of 
compulsory union membership, assumed to 
exist under Randall’s “closed shop” and 
Fairless’ “union shop,” is absolutely false 
because, in the first place, the Taft-Hartley 
law of 1947 outlawed the “closed shop,” and, 
in the second place, the “union shop” pro- 
viso of the Taft-Hartley law does not compel, 
force, oblige or legally require any employee 
to join any union. That, in truth, is a legal 
and judicial fact which these steel presi- 
dents should know, and knowing, should 
tell the public. How could their legal coun- 
sel not inform them that the “union shop” 
proviso of the Taft-Hartley law specifically 
and intentionally establishes the right of any 
employee to work under a “union shop” con- 
tract without joiming or belonging to any 
union? 


That fact was frankly admitted and 
stealthily stated before the panel of the 
WSB in the final footnote of the steel and 
iron ore companies’ brief in opposition to the 
demand of the union for compulsory union 
membership submitted by John C. Gall. On 
the bottom of page 44, where the steel 
spokesman was trying to dispose of the 
claim that “it is ‘unfair’ for nonmembers not 
to support the union financially,” the final 
footnote states that “Indeed, and presum- 
ably in line with the requirements of the 
Labor Management Relations Act that good 
standing is to be defined as the payment of 
dues etc., the demand in the present case is 
in effect limited to a requirement that all em- 
ployees pay initiation fees and dues.” 


Devoting an entire 48-page brief against 
“imposing compulsory unionism upon the 
steel industry” through “. . . a recom- 
mendation aimed at forcing many thousand 
individual employees to join this union against 
their will, as a condition of earning their liv- 
ing in this great steel industry” when, by 
their own admission, the union “demand in 
the present case is in effect limited to a re- 
quirement that all employees pay initiation fees 
and dues,’™ dramatically demonstrates how 
honest men can and do differ diametrically 
concerning facts and the application of the 
law to the facts. 








An agency shop does not require 
all workers to be members of the 
union but it does require all of them 
either to pay dues or to make con- 
tributions to the union's welfare 
fund. The theory back of this type 
of contract is that the nonunion 
workers, as well as the union ones, 
benefit from higher pay, bonuses, 
holidays, etc., which the union is 
able to secure. The National Labor 
Relations Board, in the few cases 
to come before it in this issue, has 
upheld agency-shop agreements. 





The difference between being forced and 
compelled to join a union as a condition of 
employment and being forced and compelled 
only to pay initiation fees and dues without 
being forced and compelled to join any union 
is real and fundamental. It is as different as 
the right to work without joining any union 
and the right to work only by joining a union. 
The relevancy of the irony contained in 
steel’s statement that the union “demand 
, is in effect limited to a requirement 
that all employees pay initiation fees and 
dues (is) presumably in line with the re- 
quirements of the Labor Management Rela- 
tions Act” ” is richly revealed by a look at 
the record. All “presumptions” concerning 
the union shop requirements of the Taft- 
Hartley law have been definitely decided by 
the NLRB and the circuit court without 
being disturbed by the Supreme Court. 


When three employees, working under a 
legal union shop agreement with the Union 
Starch and Refining Company, refused to 
join the union, although they did as Sec- 
tions 8 (a) (3) (A) and 8 (b) (2) of the 
Taft-Hartiey law requires, “tender the peri- 
odic dues and initiation fees uniformly re- 
quired as a condition of acquiring or 
retaining membership” in the union, the 
National Labor Relations Board and the 
Circuit Court of Appeals, undisturbed by 
the Supreme Court of the United States, 
agreed and decreed that the Taft-Hartley 
law requires no one to join any union. 

In the Union Starch case, the National 


Labor Relations Board ordered the com- 
pany to reinstate the three above-mentioned 





15 Footnote 9, pp. 338-339. 

16 Steel's Brief in Opposition to the Demand 
of the Union for Compulsory Union Submitted 
by John C. Gall, p. 44. (Italics supplied.) 
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17 See brief, cited at footnote 16. 
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employees with back pay because, said the 
Board, “Congress carefully limited the 
sphere of permissible union security, and 
even in that limited sphere accorded the 
union no power to effect the discharge of 
nonmembers except to protect itself against 
‘free riders.” The Board based the illeg- 
ality of the discharge on the fact that “The 
employees were willing to comply with the 
only terms or conditions for membership 
which we think can, under the (union shop) 
proviso, legally be enforced by discharge— 
the tender of the periodic dues and initia- 
tion fees uniformly required” as a condi- 
tion of union membership. Reading the 
legislative record of the Taft-Hartley Act 
and knowing the mind of the makers, the 
Board said that “The statute plainly con- 
templates that, under a valid union shop 
contract, nonunion employees may be required 
at least to offer to bear a fair share of the 
maintenance of the union.” ™ 

The Seventh Circuit Court of Appeals 
confirmed the Board’s order and agreed 
with its reasoning. It said, “We agree that 
the union has the right, under the (Taft- 
Hartley) statute here evolved, to prescribe 
nondiscriminatory terms and conditions for 
acquiring membership in the Union, but 
we are unable to agree that it may adopt 
a rule that requires discharge of any em- 
ployee for reasons other than failure of 
the employee to tender the periodic dues 
and initiation fees.”™ And this is certainly 
the law of the land, because on October 8, 
1951, the Supreme Court of the United 
States refused even to reconsider the attack 
made on the lower court’s ruling. 


The union shop requested by the steelwork- 
ers’ union, recommended by the Wage 
Stabilization Board, permitted by the public 
policy of the United States as declared in 
the Taft-Hartley law, approved by the Na- 
tional Labor Relations Board and the Cir- 
cuit Court of Appeals, and silently protected 
by the Supreme Court of the United States, 
therefore, does not, as the steel companies 
claim, “force or compel thousands of indi- 
vidual employees to join this union against 
their will, as a condition of earning their 
living in this great steel industry,”” nor 
does it create a monopoly. All that the “valid 
union-shop contract (requires of the) non- 
union employee is,” as the National Labor 





A maintenance-of-membership con- 
tract requires all workers who are 
members of the union at the time 
the contract is signed to maintain 
their membership for the duration 
of the contract, unless the contract 
contains an “‘escape clause"’ giving 
them a period at the beginning of 
the contract (usually 15 to 30 days) 
in which to renounce membership. 
All the workers do not have to be 
union members, and new employees 
do not have to join the union where 
a maintenance-of-membership con- 
tract is involved. 





Relations Board said, that he “at least offer 
to bear a fair share of the maintenance of 


’ 23 


the union.’ 

Since the Taft-Hartley law legally forces 
and compels every union that legally repre- 
sents the majority of the employees, in any 
unit appropriate for collective bargaining, 
to expend its manpower and money to obtain 
and retain the rates of pay, wages, hours of 
employment and conditions of work for 
employees working under the contract who 
will not join the union, Congress, the boards, 
and the courts would not, and probably 
could not, consider it unjust or inequitable 
to legally force and compel those same non- 
union employees to “at least offer to bear a 
fair share of the maintenance of the union” ™ 
whenever the employer, the employees and 
their union voluntarily enter into a legal 
union-shop agreement. When we recall 
that the Circuit Court of Appeals has said 
that “The purpose of the (labor) Act was 
not to guarantee to employees the right to do 
as they pleased but to guarantee to them the 
right of collective bargaining for the pur- 


»” 25 


pose of preserving industrial peace, may 
we not logically assume that Congress, 
boards and the courts must have consid- 


ered the Taft-Hartley, union shop limita- 
tions of nonunion employees to be a case 
where, as the Supreme Court has said, 
“ . . the rights of liberty and property 
guaranteed by the Constitution against de- 
privation without due process of law, is 





1” Union Starch & Refining Company, 2 CCH 
Labor Law Reports (4th. Ed.) { 9480, 87 NLRB 
779, 784-785, (1949). (Italics supplied.) 

* Footnote 19, p. 786. (Italics supplied.) 

21 Union Starch & Refining Company v. NLRB, 
19 LABOR CASES { 66,152, 186 F. (2d) 1008, 1012, 
(1951). (Italics supplied.) 
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22 See brief, cited at footnote 16, p. 6. 
% Footnote 19, p. 786. 

* Footnote 23. 

% Footnote 12. 
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A union shop does not require a 
job applicant to be a member of the 
union before he is hired, but it 
does require him to join and con- 
tinue his membership after he is 
hired. The NLRA gives new employ- 
ees 30 days within which to join 
the union. Old workers have to 
either join the union or quit after 
a union-shop contract is signed. 





subject to such reasonable restraints as the 


good or general welfare may 
26 


common 
require’? 

The record of the steel crisis might lead 
one to believe that the steel companies 
were more concerned with having the WSB 
disallow the union shop than they were in 
obtaining a favorable wage recommenda- 
tion. Mr. Feinsinger, chairman of the 
board, said, what is no secret to many, that 
“As a matter of fact, moneconomic issues 
were much more complicated and their proper 
solution of them meant much more to the 
parties than these money issues.” ” 

The “principles” upon which the steel 
companies opposed the “union shop” had 
not prevented them from “voluntarily” 
signing “union shop” agreements with min- 
ers and maritime and railroad employees. 


Even while the steel case was before the 
WSB, Mr. Fairless voluntarily signed a 
union shop contract with some of the 


railroads. 

The steel companies have absolutely no 
valid grounds upon which to complain 
against the compulsory nature of the WSB’s 
recommendation in favor of a “union shop” 
agreement. If they had wanted the union 
shop agreement to be left to the voluntary 
processes of collective bargaining, they 
should have urged the industry members 
of the WSB to agree with the original pro- 


posal made by the public members to the 
WSB. That proposal said: “The Board 
returns the issue of union security to the 
parties for further collective bargaining, with 
a recommendation that the parties report 
their progress to the Board. In the mean- 
time, the Board will retain jurisdiction and 
will be prepared to consider recommenda- 
tions should any be necessary.”* It was 
only after the industry members of the 
3oard rejected this opportunity for voluntary 
collective-bargaining determination of the 
“union shop issue” that the public members 
joined in the eight to four recommendation 
for the “union-shop proviso in their new 
contracts, the exact forms and conditions to 
be determined in forthcoming negotiations.” 

The “union shop” crisis is present in the 


29 


steel industry not only because Ben Fair- 
less, president of the United States Steel 
Corporation, grant a “union 
shop” agreement requested by Phil Murray, 
president of the United Steelworkers of 
America, but also, and, probably primarily, 
because Senator Robert A. Taft persuaded 
the certainly not prolabor United States 
Senate to defeat, by a 57 to 21 vote, the 
Ball-Byrd amendment to outlaw the union 
shop proviso of the Taft-Hartley Act, thereby 
making the union shop the declared public 
policy of the United States. Senator Taft 
did that by, among other things, saying: 

“Mr. President, this amendment, as | 
understand, proposes completely to abolish 
I recognize the strength 
that behalf by 
We consid- 


refused to 


the union shop. 
of the arguments made in 
the Senator from Minnesota. 
ered the arguments very carefully in the 
committee and I myself came to the con- 
clusion that since there had been for such 
a long time so many union shops in the 
United States, since in many trades it was 
entirely customary and had worked satisfac- 
torily, I at least was not willing to go to 
the extent of abolishing the possibility of 
the union-shop contract.” ” [The End] 





A TUBA PLAYER NEARLY GETS IN THE ACT 


A tuba player with the Philadelphia 
Symphony Orchestra is entitled to protec- 
tion under the National Labor Relations 


Act, an NRLB trial examiner ruled recently. 
The orchestra was found to be in interstate 
commerce because more than half its income 
was derived from sales of records, concerts 
performed in other states, and radio broad- 
The however, reversed this 


casts. Board, 


ruling and declined to exercise jurisdiction 
because “While we are of the opinion that 
under recent court decisions the Board may 
constitutionally assert jurisdiction in this 
matter, we are not convinced that it would 
effectuate the purposes of the Act to do so.”— 
Philadelphia Orchestra Association, 97 NLRB, 


No. 80. 





*¢ Adair v. U. 8., 209 U. S. 161, 174 (1908). 
277U. 8. News, April 8, 1952, p. 25. (Italics 
supplied.) 
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33 WSB Press Release, No. 202, Steel Dispute, 
(March 20, 1952), p. 3. (Italics supplied.) 

2 Footnote 28. 

% 93 Congressional Record, 5087, May 9, 1947. 
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Geriatrics, Economics 


and Industrial Medicine 


By CHARLES E. DUTCHESS, M. D. 





The author is a vice president and 
medical director of Schenley Labora- 
tories, Inc. He read this paper before 
the 1952 Industrial Health Confer- 
ence, held in Cincinnati, April 24 





| OW OLD IS OLD? That is a ques- 

tion which puzzles physicians, econo- 
mists, sociologists, business leaders, labor 
union executives, government officials and 
every man 50 years old. 

The concept of age has always been 
relative, and in every period of history the 
concept of age has changed. Last fall the 
employers of Joe DiMaggio learned that 
their star athlete was retiring. Mr. DiMag- 
gio is 37. How old is old? Well, in the 
case of the athlete, while he’s still a young 
man he’s an old athlete. If Mr. DiMaggio 
had been the chief executive of a large 
corporation, I doubt very much whether his 
board of directors would have been advised 
last fall that he was retiring because of age. 


I spoke of the historical evolution in our 
thinking about age. Two thousand years 
ago, during the period of the Roman Em- 
pire’s greatest triumphs, average life ex- 
pectancy at birth was only 22. Fifty years 
ago in this country, the newborn male had a 
life expectancy of about 48 years, while the 
average female would live 51 years. Yet a 
male baby born today can expect to live 
nearly 66 years and a female infant about 
71 years. 

Fifty years ago America was a young 
nation, only recently recognized as a world 
power. Fifty years ago, our population was 
about two-thirds rural. Today America is 
a world power; most of our people live in 
cities, and our people, at least by the stand- 
ards of 1900, are old. 


Geriatrics 


In 1900, only 18 per cent of our popu- 
lation was 45 years of age or more. Today 
40 million persons in America are 45 years 
of age or older. That means one person 
out of four in America is now 45 or more. 
Ten years from now, one person out of 
every three in America will be 45 or over, 
and in a generation, every other person 
will be 45 or more. 

Fifty years ago there were only three 
million persons in the nation 65 or older. 
Today there are more than 12 million 
Americans who are 65 years of age or over. 
Today, tomorrow, and every day this year 
2,700 Americans will become 65—and will 
still have an expectancy of 13 more years 
Will they be old at 65, or not until 
they’re 78? How old is old? 


of life. 


Geriatrics Advances 


In the main, four developments must be 
listed as the key factors which in 50 years 
have given Americans 20 years of added 
life expectancy: 

(1) a higher standard of living, which 
includes better diet, 
working conditions and more recreation; 


clothing, housing, 

(2) tremendous advances in preventive 
medicine and widespread application of 
public health measures; 

(3) great improvement in standards of 
medical care; and 

(4) broad advances in therapy—particu- 
larly development of such antimicrobial 
agents as sulfa drugs and antibiotics, which, 
for the first time in history, gave medical 
science control of bacterial and rickettsial 
infections. 

But our advances in the present century 
have not béen limited to extending the life 
span. To be sure, all Americans have been 
given added years of living; but equally 
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important, they have been given better 
health. Today’s 65-year-old man or woman 
probably has greater vigor, greater stamina 
and better health than the 50-year-old man 
or woman of 1900. 


Nor have we yet seen the end of prog- 
ress in these vital areas of geriatric inter- 
est. The life span will continue to increase. 
Soon, perhaps within the lifetime of many 
Americans alive today, one tenth of the 
population will live to be 100 or older. And 
soon, perhaps within a generation, active, 
vigorous men and women of 85 or more 
will be a substantial group in every com- 
munity. 

Medical research now in will 
make these developments possible. Broadly 
speaking, this research seeks better under- 
standing of age and the aging process. The 
chief research problems in geriatric medi- 
cine today, are concerned with the cardio- 
vascular system, hormones, nutrition, cancer, 
arthritis and mental disease. Current re- 
search also seeks means to eliminate many 
chronic diseases which, although more preva- 
lent in later life, are not part of the aging 
process. 


progress, 


Our knowledge of nutrition and of the 
degenerative processes is much greater than 
it was even ten years ago, and many recent 
studies raise hopes that we shall soon have 
even more effective preventive measures. 
The two decades from 40 to 60 are the 
period in which the disorders, which disable 
in later life, are most likely to become 
manifest. New knowledge and new tools 
now enable us to recognize incipient de- 
generative changes and to help the matur- 
ing patient take the proverbial “stitch in 
time.” This may take the form of diet, or 
limitation of muscular effort, and better 
regulated work, play and sleep. It may 
include vitamin supplements, lipotropic 
therapy or hormone medication. Obesity, 
one of the most serious problems in geri- 
atric medicine, is likely to make its appear- 
ance between 40 and 60. The fact that it 
is common for people to gain weight after 
40 does not mean that such weight gain is 
normal or desirable. Our problem is to 
make the patient aware of the gradual slow- 
ing down of his metabolism, to make him 
realize that he requires less calories than 
formerly, and to help him recognize his 
tendency to seek emotional satisfaction 
from the pleasant but dangerous habit of 
overeating. 


We have only recently discovered such 
wonders as vitamin B factors and amino 
acids. Through the remarkable advances 
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in bio-chemistry and production methods, 
pharmaceutical manufacturers can now 
supply these potent agents in pure form, 
both singly and in combinations. Either 
therapeutic or prophylatic management 
often makes it desirable to ensure adequate 
intake of these essential nutrients. The 
intelligent use of hormones, such as thyroid 
and sex hormones, is also an invaluable aid 
in the management of the ageing patient. 
Routine use of dietary supplements, hor- 
mones, and other prophylatic medication, 
while people are still healthy and virogous, 
will not only prolong thousands of lives but 
will also prolong health and productivity. 

I have been speaking about geriatric 
advances, and I think you will agree that 
great progress has been made since 1900, 
and that continued progress can be ex- 
pected in the next few years. What changes 
will this progress make in our national life, 
particularly the bread and butter part of 


living? 


Economics of Geriatrics 


The present has a way of blending very 
rapidly into the future. Because this is so, 
and because of the long-range impact of 
geriatric advances on the national economy, 
we must soon give thorough study to retire- 
ment practices in industry. From this reap- 


praisal of retirement, some changes will 
undoubtedly appear advisable, and _ still 
others will probably be necessary. In the 


future, we may find it desirable to go in 
the direction of voluntary retirement, con- 
tingent, of course, upon the health of each 
worker; or we may find it desirable to defer 
retirement in many cases from age 65 to 70 
or even 75. 

These are possibilities for the future. 
Now, let’s look at the economic effects al- 
ready produced by geriatric advances. 

Of the three million persons 65 years and 
older in America in 1900, about 75 per cent 
were gainfully employed. Today there are 
more than 12 million persons 65 years and 
over, and of this total, less than half are 
either gainfully employed or are retired on 
investments or pensions. 


Economic analysis of persons 65 or over 
in the country today, reveals the following: 
27 per cent are self-supporting because of 
gainful employment; 20 per cent are retired 
on investments or pensions; 25 per cent are 
dependent on public authorities, chiefly old 
age assistance payments; and the remaining 
28 per cent are at least partially supported 
by families, friends or private charities. 
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Geriatrics 





By 1980, according to the National In- 
dustrial Conference Board, the number of 
persons 65 years of age or over will exceed 
20 million—or 20 per cent of our working 
population. A forecast of six or seven 
million additional persons, unemployed 30 
years from today, would chill the spines 
of our legislators and business and labor 
planners. Yet, the danger that this increase 
will occur receives only passing notice today. 

The human values of forced retirement 
at age 65 cannot be overlooked. What hap- 
pens to the person 65 who is told that his 
usefulness is over and that his role now 
must be one of trying to fill his days with 
hobbies and amusements? If one is to be- 
lieve the advertisements, such a future calls 
for day after day of fishing. This, of course, 
is retirement at its best, but it is not the 
sort of retirement that most aging people 
will face. We have already noted that more 
than half of those over 65 are dependent 
on someone or on public charity. 


Of the four million families in the United 
States with incomes below $1,000, 32 per 
cent are headed by persons 65 or over. 
Being old is a major cause of poverty in 
the United States. 


There is another point that must be given 
due weight in considering the effect of 
forced retirement on our national life. 


In Detroit, recently, a group of retired 
automobile workers banded together to 
form the Retired Autoworkers Organiza- 
tion. The organization has a program that 
calls for increased company pensions and 
social security, continuance of such welfare 
provisions as life, hospital and health insur- 
ance for the retired worker, and adoption 
of the policy of voluntary retirement in 
industry. The RAO group in Detroit 
represents a little more than four thousand 
retired autoworkers. However, it is not 
unlikely that the RAO program will spread 
to other cities and other industries. 


By 1980, persons 50 years of age and 
over will make up 42 per cent of the voting 
population in America. Add to that 42 per 
cent a few million sons and daughters and 
in-law’s who don’t want the old folks 
moving in on them, and you can see the 
likelihood of legislation which will give all 
unemployed oldsters a pension they can 
live on. Such legislation will also place a 
corresponding burden of taxation on every- 
one who is at work, and on the few finan- 
cially independent who don’t have to work. 


As physicians, we have placed our part 
in prolonging life. The day is not far dis- 








tant when we must keep these aging people 
in condition to work. 

Forced retirement is not only bad for the 
aged—it is bad for the entire population. 
Professor Sumner Slichter, the noted Har- 
vard economist, has pointed out that the 
national economy would lose about ten bil- 
lion dollars worth of goods and services if 
the 2,800,000 persons over 65, who are now 
working, were to be arbitrarily retired. 

We have already seen that the living 
standard for many of the aged population 
is inadequate. Perhaps more important, the 
price of supporting the aged in idleness is 
a drastically lowered standard of living. 
You may say that great technological im- 
provements will so increase individual pro- 
ductivity that living standards need never 
be lowered. But no amount of technological 
improvement will afford as good living 
standards to a people only two-thirds em- 
ployed as to a people four-fifths employed. 

For the aged who do not have jobs, 
alternative methods of support are no 
longer available as they were once. Those 
who turn to their children find fewer of 
them to help bear the burden of support. 
The shift from the self-sufficient farm of 
the last century to today’s city living, has 
made elderly parents no longer economi- 
cally useful; there are no chores for them 
to do. The fact is that the worker who 
leaves the labor market at 65, in most cases 
becomes an economic burden on the nation. 


Ten years ago, about one thousand busi- 
ness establishments had pension programs 
in effect. Even now the National Industrial 
Conference Board estimates that only 15,000 
businesses—out of a total of 2,750,000 busi- 
ness establishments in the nation—have 
pension plans. They cover about 12 million 
employees, at a cost of about two billion 
dollars a year to the employers. Obviously, 
industry has not undertaken a pension pro- 
gram for all retired workers, and as the 
number of aged workers increases, the 
problem gets still further beyond the re- 
sources of industry. At the same time, we 
find that the government’s program in this 
sphere has proven inadequate. Social se- 
curity payments have been increased, but 
they have not kept pace with deterioration 
of the dollar’s buying power nor with the 
increase in the cost of living. Old-age as- 
sistance benefits have also proven unequal 
to the task. 


What we are dealing with, here, is simple 
arithmetic. We will have too many aged to 
support in idleness. To attempt to do so, 
would impose a prohibitive burden of taxes 
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and bring lower living standards and pri- 
"vation for all in the future, unless there is 
a basic change in our ideas about the useful- 
ness of older workers. 


The Industrial Physician 
and the Aging Worker 


As poniatricians, which is the modern 
way of saying industrial physicians, you all 
know there is nothing magical or sacred 
about age 65. Retirement at 65 is a con- 
vention, arbitrarily adopted and blindly 
accepted. Actually, chronologic age is only 
a rough indication of physiologic age—or 
what I prefer to call biologic age. 

Using the knowledge and skills of poni- 
atrics, we can approach retirement on a 
case-by-case basis, appraising the actual 
ability of a person to perform some useful 
task in our economic system. Perhaps the 
elderly worker or executive needs a little 
less work and a little more leisure than his 
vounger associates. But the cardinal point 
to remember is that he usually needs both 
—not all work nor all leisure. 


The person forced into retirement, due 
to an arbitrary age formula, loses more 
than just an income. He is faced with 
emotional problems every bit as serious as 
the economic ones that we have already 
described. Work means recognition in our 
society, and it is largely through work that 
one gets a sense of being useful as a mem- 
ber of the community. The feeling of being 
useless, unwanted and insecure produces 
unhappiness almost as readily as poverty 
or dependency. 


Old people need a secure place in our 
national community, and the national com- 
munity needs the skill and productivity of 
elderly workers. 


During World War II, a lot of elderly 
people went back to work. Our total labor 
force was increased by more than 11 million 
persons—and 2,500,000 of the persons added 
to the increased work force were men and 
women past 45. Many employers learned 
to respect the steady and reliable perform- 
ance of the older worker. Today we again 
find ourselves in an emergency. By the end 
of the present year, we will need between 
one and one-half million more workers in 
our labor force. World conditions may get 
worse, in which case our armed forces 
would have to be greatly expanded and 
our defense production program increased 
many times. This would inevitably mean 
an expanded labor force. Fortunately we 
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have, in millions of elderly persons, a great 
reservoir of manpower. 


Recently the National Association of 
Manufacturers polled a group of business 
leaders on their attitudes toward elderly 
workers. Significantly, the president of one 
of the companies that was canvassed stated: 
“We choose and select when we hire people 
and I see no reason why we cannot do the 
same when we retire them.” 


There are those today, and there will be 
those tomorrow, who will want to retire. 
There are those today and there will be 
those tomorrow who will need to retire, 
either because of ill health or inability to 
fill a job in industry. Retirement is not a 
bad thing, but retirement of a man who is 
healthy, who wants to work, and who can 
work is bad, both for the man and for the 
nation as a whole. Poniatrics is going to 
be increasingly concerned with this problem’ 


and with these people. 


Retirement for a person who has led an 
active and useful life can have tragic conse- 
quences unless he has been prepared for 
retirement. Some companies have already 
made notable progress in helping their 
aging employees to prepare for retirement. 
Establishment of programs, under the 
supervision of the industrial physicians, can 
help to build the needed bridge to healthy 
and happy retirement. In general, these 
programs look toward cultivation of gainful 
hobbies and preparation for the retirement 
years by adequate counsel on matters of 
health and finance, 


There is a twilight zone between those 
who wish to, or must retire, and those who 
do not wish to and do not have to retire. 
This twilight zone consists of those workers 
who, while unable to continue to perform 
the duties that they have performed for 
many years, still can perform useful service 
It may be necessary to retain 


in industry. 
For example, the man who 


these workers. 
has always stood eight hours in front of a 
lathe may no longer be able to do so, but 
the chances are that he is both willing and 
able to do some other less exacting task. 


In fitting the aging worker to the right 
job in industry, the personnel man needs 
the help of the industrial physician, who 
alone can determine the physical capabili- 
ties of the employee. To aid in the task 
of classifying industry’s elderly manpower, 
the poniatrician, alone, will be able to assign 
proper importance to the worker’s past and 
present health record and to his emotional 


stability. (Continued on page 648) 
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By GEORGE ROSE, Indianapolis Attorney 


The Nature of a Crievance 


in Labor Relations 





N LABOR RELATIONS, the relation- 

ship of the employer and employee is 
so constant and so close that frictions 
will inevitably arise which may thwart or 
destroy the beneficial character of this 
association. In an effort to stabilize these 
contacts, collective bargaining agreements 
are entered into, which set forth the rules 
which will govern this association for an 
agreed period of time. Under the Labor 
Manageinent Relations Act,’ the employer 
is required to negotiate such an agreement 
with the representative selected by a ma- 
jority of his employees in the appropriate 
unit. This representative has the exclusive 
right to bargain and to agree on these 
rules in behalf of the employees. These 
rules are the common matters of collective 
bargaining. 

3ecause of the intimacy and day-to-day 
character of this relationship and the variety 
of situations which may confront them, it is 
impossible for the parties to settle all mat- 
ters or to forestall all disputes. Conse- 
quently, questions and differences arise 
from the interpretation, the application and 
the performance of the contract which may 
constitute grievances, or may be matters 
of collective bargaining. Since the law 
permits individuals or groups of individuals 
to present their own grievances, but limits 
the negotiation of matters of collective bar- 
gaining exclusively to the majority repre- 
sentative, it is important to determine the 
nature of a grievance in contradistinction 
to collective bargaining. 

Although the National Labor Relations 
Board has assumed to sponsor and protect 
the employee phase of this relation, the 
statute under which it operates gives no 
clear indication of what the word “griev- 


In the Summer, 1951 Indiana Law 
Journal, the author wrote this article 
on the substantive attributes of a 
labor grievance. He followed this 
with a sequel, in another journal, on 
the processing of such a grievance. 
Because of their interrelation, we are 
reprinting both articles as a unit. The 
second article begins at page 61 2. 





ance” was intended to mean. The word 
appears only in two sections in the National 
Labor Relations Act? and the LMRA, and 
in neither instance is it defined.’ In Sec- 
tion 2 (5), “grievances” are listed first 
among the six matters for which a labor 
organization exists to deal with employers.‘ 
In Section 9 (a) it is stated: 

“Representatives designated or selected 
for the purpose of collective bargaining by 
the majority of the employees in a unit 
appropriate for such purposes, shall be the 
exclusive representatives of all the em- 
ployees in such unit for the purposes of 
collective bargaining in respect to rates of 
pay, wages, hours of employment, or other 
conditions of employment; Provided, that 
any individual employee or a group of em- 
ployees shall have the right at any time to 
present grievances to their employer and 
to have such grievances adjusted, without the 
intervention of the bargaining representative, 
as long as the adjustment is not inconsistent 
with the terms of a collective bargaining con- 
tract or agreement then in effect; Provided 
further, that the bargaining representative 
has been given opportunity to be present at 
such adjustment.” * 











161 Stat. 136 (1947), 29 USC, Sec. 141 (Supp., 
1950) (Taft-Harley Act). 

249 Stat. 449 (1935), 29 USC, Sec. 151 (1946). 

%It is interesting to note that although both 
acts had rather comprehensive definition sec- 
tions, the drafters failed to define the word 
‘“‘grievance.”’ 


Nature of Grievance 


***The term ‘labor organization’ means any 
organization of any kind, or any agency or 
employee representation committee or plan, in 
which employees participate and which exists 
for the purpose, in whole or in part, of dealing 
with employers concerning grievances, labor 
disputes, wages, rates of pay, hours of em- 
ployment, or conditions of work.”’ 

5 Italicized portion added by Taft-Hartley Act. 
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Grievances are mentioned in the first 
proviso of this section as being matters 
which “any individual employee or a group 
of employees shall have the right to present 
at any time to their employer.” They are 
omitted from the list in the body of Sec- 
tion 9 (a) as to which designated rep- 
resentative shall be the exclusive repre- 
sentative, and by being separated by a 
proviso, it is indicated that they are something 
apart from those matters to be handled ex- 
clusively by the majority representative. In 
neither section is there any intimation that 
grievances are the exclusive affair of the 
majority representative, but on the contrary, 
such a conclusion is unmistakably negated. 


Congress had in mind the demarcation 
between collective bargaining and griev- 
ances, when drafting the NLRA, which 
provided for the establishment of the NLRB. 
Since grievances properly may be handled 
by the labor organization, Section 2 (5) 
included them in the list with collective 
bargaining activities. However, in Section 
9 (a) of this same act, as previously noted, 
Congress again distinguished the duties of 
the collective bargaining representative, by 
setting them forth in the body of the section, 
and stating that the majority representative 
shall be the exclusive representative as to these 
matters. Then, apparently for emphasis, Con- 
gress separated grievances by a proviso from 
the rest of the section, making clear the intent 
that the right of the individual or groups of 
individuals to present grievances to their 
employer was not to be absorbed in the 
rights of the exclusive representative, but 
was something retained by the individual. 


Thus, Section 9 (a), if properly admin- 
istered, establishes a system of self-govern- 
ment where the representative selected by 
the majority of the employees in an appro- 
priate bargaining unit “shall be the exclu- 
sive representative for the purpose 
of collective bargaining as to rates of pay, 
wages, hours of employment or other con- 
ditions of employment.” This means that 
all matters as to collective bargaining which 
arise between the employer and the em- 
ployees as a unit are to be funnelled through 
the union or such representative as the 
majority of the employees have chosen. 

The proviso at the end of Section 9 (a) 
saves a place for the individual in the 


pattern of uniformity required by the body 
of Section 9 (a). It might be characterized 
as a “Bill of Rights,” since it preserves to 
the individual and the minority the right 
to voice his or their protest, not alone as 
to the conduct of the employer (which view 
may be different from that of the majority), 
but also as to the union’s conduct. Al- 
though the above provisions recognize and 
save to the individual his right to present 
his grievance, they do not indicate the 
nature and the scope of that right. 

It was not until well into the twentieth 
century that the term “grievance” was used 
to describe a limited class of alleged dis- 
agreements or wrongs which an employee 
had suffered from his employer.’ The Esch- 
Cummings Act of February 28, 1920,’ which 
was enacted for the mediation of disputes 
between carriers and their employees, was 
the first major labor legislation which 
sought to distinguish the two types of dis- 
putes. Although failing to define the word, 
the language there employed reveals that 
Congress considered “grievances” as some- 
thing apart from those matters to be handled 
by collective bargaining. Thus, Section 303 
provided for the creation of adjustment 
boards to decide “any dispute involving 
only grievances, rules or working condi- 
tions, not decided as provided in Section 
301, between the carrier and its employees.” 
The implication is that “grievances” are 
distinct from matters of collective bargain- 
ing, since in Section 301 the conference 
to be held between the parties is to settle 
“any dispute” (which would appear to 
apply to collective bargaining), while the 
matter to be submitted to the adjustment 
board includes “any dispute involving only 
grievances, rules, or working conditions.” 

In the amendments of June 21, 1934° 
of the Railway Labor Act,* it is set forth 
that the purpose of the act is: 

“(4) To provide for the prompt and orderly 
settlement of all disputes concerning rates 
of pay, rules or working conditions; 

“(5) To provide for the prompt and orderly 
settlement of all disputes growing out of 
grievances or out of the interpretation or 
application of agreements covering rates of 
pay, rules or working conditions.” 

This section seeks to distinguish between 
disputes concerning rates of pay, rules or 





®*The word ‘‘controversy’’ alone was em- 
ployed previously to indicate both disputes as 
to collective bargaining and matters which 
today would be called ‘‘grievances.’’ Perhaps 
this is largely due to the fact that prior to the 
Wilson administration, 1913-21, the labor move- 
ment and enlightened labor policies were 


600 


thwarted by the hostile attitude of employers. 
The condition of labor relations prior to this 
time rendered unnecessary the distinction be- 
tween collective bargaining and grievances. 
741 Stat. 469 (1920), 49 USC, Sec. 78 (1946). 
§ 48 Stat. 1185 (1934), 45 USC, Sec. 151 (1946). 
* 44 Stat. 577 (1926), 45 USC, Sec. 151 (1946). 
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working conditions, which are presumably 
matters of collective bargaining, and those 
disputes growing out of grievances or out 
of the interpretation or application of agree- 
ments concerning rates of pay, rules or 
working conditions, which at the present 
time are frequently included under the head 
of grievances. This differentiation between 
disputes arising out of grievances and those 
arising out of the interpretation of agree- 
ments is confusing, although technically 
correct. It is only those in the second 
group which are properly called grievances; 
the first should not be given that status. 


This intent of Congress to differentiate 
the two different types of disputes has been 
somewhat distorted by the decisions of the 
administrative bodies which have attempted 
to cope with these difficult problems. Even 
the NLRB, in determining who should 
present grievances, discussed only in pass- 
ing what grievances are; and its decisions 
upon this right of presentation, until the 
passage of the amendments, confused this 
procedure with collective bargaining. This 
fact is evident from their language in North 
American Aviation, Inc.7° where the Board 
stated that: “There is no distinct cleavage 
between collective bargaining and the set- 
tlement of grievances, whether individual 
or group.” ™ 

The importance of this distinction be- 
tween grievances and collective bargaining 
may not be immediately apparent, but it 
was most dramatically stated by Mr. Justice 
Jackson in his dissenting opinion in Wallace 
Corporation v. NLRB:” 


“The struggle of the unions for recogni- 
tion and rights to bargain, and of workmen 
for the right to join without interference, 
seems to be culminating in a victory for 
labor forces. We appear now to be enter- 
ing the phase of struggle to reconcile the 
rights of individuals and minorities with 
the power of those who control collective 
bargaining groups.” 


The interpretation which the NLRB gave 
to the proviso in Section 9 (a) of the act 
does not “reconcile the rights of the indi- 
viduals and minorities with the power of 
those who control the collective bargaining 
group,” but instead it negatives the exist- 
ence of these “rights of individuals and 
minorities.” 





‘**Remember that the old saying ‘honey 
catches more flies than vinegar’ has its 
application to collective bargaining. 
Politeness pays. Keep a reputation for 
calmness; then, when you do turn on the 
heat, the foreman or superintendent will 
recognize that you mean business.’’—So 
You're a Steward, Textile Workers Union 
of America, CIO. 





While the majority governs through the 
contract, and by agreement with the em- 
ployer, sets the rules or laws of the rela- 
tionship, the individual or minority is 
entitled to bring his grievances to the em- 
ployer, to have a hearing upon them and 
have them settled, regardless of the posi- 
tion of the union. This is subject to the 
proviso of the amended act that “the ad- 
justment is not inconsistent with the terms 
of a collective bargaining contract or agree- 
ment then in effect.” 

This misidentification of the grievance 
with collective bargaining by the NLRB 
was settled prior to the amendment of the 
law by the United States Supreme Court in 
Elgin, Joliet & Eastern Railway v. Burley.” 
There the collective representative had 
negotiated a settlement of a grievance with 
the employer without the participation or 
authorization of the individuals involved. 
The court held that there is a distinction 
between grievances and collective bargain- 
ing, and that the individual employee has 
the right to control the processing of his 
own grievances regardless of the existence 
of a collective bargaining agent among the 
employees. Mr. Justice Rutledge, in dis- 
tinguishing the two types of labor disputes, 
stated: 

“Congress has drawn major lines of differ- 
ence between the two classes of controversy. 


“The first relates to disputes over the 
formation of collective agreements or efforts 
to secure them. They look to the 
acquisition of rights for the future, not to 
assertion of rights claimed to have vested 
in the past. 

“The second class, however, contemplates 
the existence of a collective agreement al- 
ready concluded. The dispute relates 
either to the meaning or proper application 





10 44 NLRB 604 (1942). 
11 See footnote 10 at p. 611. 


12 323 U. S. 248, 271 (1944), rehearing den., 
324 U. S. 885 (1945). 


Nature of Grievance 


139 LABOR CASES { 51,212, 325 U. S. 711 (1945). 
Although the case arose under the Railway 
Labor Act, it is nevertheless significant in this 
connection, since the court relied upon decisions 
relating to the NLRA. 
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of a particular provision with reference to 
a specific situation or to an omitted case.” * 


The first class of disputes, as the Court 
pointed out, relates to the formation of col- 
lective agreements or efforts to secure them. 
The employer is obligated under the NLRA, 
as amended, to treat with the exclusive 
bargaining agent on these matters and with 
it alone, for to treat with individuals on 
these matters would be the “individual bar- 
gaining” which is prohibited according to 
the Supreme Court’s decisions.” Upon this 
point there can be no disagreement. 


The second class was further described 
by the Supreme Court as follows: 


“The so-called minor disputes, on the 
other hand, involving grievances, affect the 
smaller differences which inevitably appear 
in the carrying out of major agreements 
and policies or arise incidentally in the 
course of an employment. They represent 
specific maladjustments of a detailed or 
individual quality.” ” 


These are the grievances which, under the 
proviso in Section 9 (a), the individual em- 
ployee or any group of employees is per- 
mitted to present to the employer, to negotiate ” 
and to settle, because they are not matters 
which belong to the field of collective bar- 
gaining, and cannot justify any alteration of 
the collective bargaining agreement. 


In contrast, the decisions of the National 
War Labor Board recognize, to a certain 
extent, the difference between “grievances” 
and matters for collective bargaining. Al- 
though these decisions have always lacked 
the status of decisions of the courts,” or 
even that of the NLRB, the parties had 
little prospect of relief from their lack of 
technical finality. They do represent, how- 
ever, the consideration of certain problems 
in industrial relations with recommenda- 


tions, which at times may have been ill- 
advised or wrong, but yet which demand 
some recognition as being a discussion of 
such matters by a federal agency which 
was authorized to determine these ques- 
tions.” Although the Board was inconsist- 
ent in its attempt to handle the grievance 
problem, its decisions, nevertheless, throw 
some light on what is properly includable 
within the term. In Sun Shipbuilding & 
Dry Dock Company,” the Board displayed 
admirable comprehension of the distinction. 
There it was ordered that: 

“In each case the arbitrator shall first 
determine whether the dispute is a griev- 
ance or a matter properly the subject of 
collective bargaining. If the arbitrator 
determines that the dispute is a matter 
properly the subject of collective bargain- 
ing, he shall dismiss the case. If the arbi- 
trator determines that the dispute is a 
grievance, he shall decide how the grievance 
shall be settled.” 

On the other hand, in MAHollister Coil 
Spring Manufacturing Company,” the Board 
established an excessively broad policy on 
grievances by directing that the agreement 
be amended as follows: 

“The Company further agrees to nego- 
tiate with the accredited representative of 
said Union for the purpose of settling any 
disputes which may arise concerning wages, 
wage rates, working conditions, hours, dis- 
missal, seniority rights, or discriminations 
and for the settlement of any dispute or 
grievance which may arise during the opera- 
tion of this agreement.” 

This was indeed opening the flood gates, 
for it not only provided for a very broad 
consideration of matters which might prop- 
erly be regarded as grievances but it went 
still further by adding “any dispute or 
grievance,” without limitation.” Moreover, 
by requiring the employer to negotiate with 





1% See footnote 13 at p. 723. 

% J. I. Case Company v. NLRB, 8 LABOR 
CASES 151,173, 321 U. S. 332 (1944); Medo 
Photo Supply Company v. NLRB, 8 LABOR 
CASES § 51,176, 321 U. S. 678 (1944). 

1% Blgin, Joliet & Eastern Railway Company 
v. Burley, 9 LABOR CASES { 51,212, 325 U. S. 711, 
724 (1945). 

17 We use the word ‘‘negotiate’’ advisedly, as 
the court used it in Wilson & Company v. 
NLRB, 115 F. (2d) 759 (CCA-8, 1940). 

1 The decisions of the NWLB were not final 
determinations, but only advisory. Employers 
Group of Motor Freight Carriers v. NWLB, 8 
LABOR CASES { 62,193, 143 F. (2d) 145 (1944). 

1% Under the Defense Production Act of 1950, 
64 Stat. 798 (1950), 50 USC, Sec. 2121 (Supp., 
1950), it was stated that Congress intended that 
“there be effective procedures for the settlement 
of labor disputes affecting national defense.’’ 
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This might be construed as an indication that 
the Wage Stabilization Board is to assume 
functions comparable to those exercised by the 
late NWLB. 

2? NWLB No. 427, 3 WLR 404, 407, 408 (Octo- 
ber 1, 1942). See also Winchester Repeating 
Arms, NWLB No. 443, 6 WLR 359 (February 5, 
1943); Baltimore Transit Company, NWLB No. 
522, 4 WLR 363 (November 18, 1942): Acme 
Evans Milling Company, NWLB No. 584, 6 
WLR 163 (January 18, 1943). 

2>NWLB No. 111-1771-D, 
(January 4, 1944). 


22 An agreement from the utility industry, 
Consolidated Edison Company of New York and 
Brotherhood of Consolidated Edison Employees, 
providing that “It is the intent of the parties 
to this Contract that the procedures hereby 
established shall serve as the means for the 
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the union as to “any dispute or grievance,” 
it might be construed as depriving the 
individual of his right to individually pre- 
sent his grievance. By such overtaxing of 
the grievance procedure, its effectiveness 
is reduced and much of its value is lost.” 
On the other hand, the NWLB, in Mont- 
gomery Ward & Company™ made a credible 
effort to define grievances. both inclusively 
and exclusively. There the Board said: 


“Grievances within the meaning of the 
grievance procedure shall consist only of 
disputes about working conditions, about 
the interpretation and application of par- 
ticular clauses of this agreement, and about 
alleged violations of the agreement, includ- 
ing alleged abuses of discretion by super- 
visors in the treatment-of employees.” * 


Then to clarify its position the Board set 
forth those things to be excluded from 
grievances: 

“Changes in general business practice, the 
opening or closing of new units, the choice 
of personnel (subject, however to the sen- 
iority provision), the choice of merchandise 
to be sold or other business questions of 
a like nature not having to do directly and 
primarily with the day-to-day life of the 
employees and their relations with their 
supervisors, shall not be the subject of 
grievances and shall not be arbitrable. If 
any question arises as to whether a par- 
ticular dispute is or is not a grievance 
within the meaning of these provisions, the 
question may be taken up through the 
grievance procedure and determined if 
necessary by arbitration.” * 

This definition is important because it 
sought to limit grievances to those matters 
arising under the contract, with the excep- 
tion of “working conditions,” which it 
apparently assumed would not be covered 
by the terms of the agreement. This at 
least marked the field and would eliminate 
many minor controversies which should 
be settled with the lower level of super- 
vision and not be taken up with the higher 
echelons of management. The principal 
weakness is that “working conditions” is a 
rather vague and inclusive term, and should 





“The Shop Steward system developed 
to meet the needs of unions as they grew 
in size and scope. A worker needed some- 
one on the spot to whom he could take his 
grievance as it came up. A person was 
needed to make sure management was liv- 
ing up to its agreement day by day, for 
collective bargaining demands eternal 
vigilance.''—Officer’s and Shop Stewards 
Manual, United Textile Workers of 
America. 





be limited to matters arising out of the 
contract. 

In another case, the NWLB ordered that: 
“The term ‘grievance,’ as used in this agree- 
ment shall mean a complaint filed by an 
employee, a group of employees, or Union, 
alleging failure of Company to comply with 
some provision of this agreement, or a com- 
plaint .filed by an employee or group of em- 
ployees pertaining to working conditions.” ” 

This definition likewise assumes that 
working conditions are not covered by the 
contract. Moreover, it omitted interpreta- 
tion or application of the agreement, speak- 
ing only of the failure of the company to 
comply with the agreement. Although 
it is usually the alleged violation which 
provokes the grievance, the question as to 
interpretation or application of the agree- 
ment may likewise give rise to an alleged 
grievance without a charge of failure on the 
part of the company. Hence, this omission 
is likely to mislead and does not achieve 
the aim of clarity as to what are grievances. 
Another contract ordered by the NWLB 
defined the limits more satisfactorily: 

“Any and all matters of dispute, differ- 
ence, disagreement or controversy of any 
kind or character between the Union and 
the Employer involving or relating to wages, 
rates, hours, conditions of work, arising 
under the terms of this agreement, or any 
renewal thereof, including but limited to 
the interpretation, construction, and appli- 
cation of the terms of this agreement, shall 





(Footnote 22 continued) 
prompt disposition and amicable settlement of 
such disputes, controversies and grievances as 
may arise between them or between the Com- 
pany and any of its employees .’ is also 
excessively liberal, in that it would allow the 
most trivial bickering to become a grievance 
if anyone was so minded. 

23In Southern Aircraft Corporation, NWLB 
No. 111-22882-(8-D-379), 23 WLR 459, 461 (March 
13, 1945), the dissenting members of the board 
stated that under ‘‘no circumstances should 


Nature of Grievance 


every employee gripe be elevated to the dignity 
of a formal grievance which must be carried 
through all steps of the grievance procedure, 
including arbitration.”’ 

* NWLB No. 192, 4 WLR 277 (November 5, 
1942). 

25 See footnote 24 at p. 280. 

26 See footnote 25. 

27 Southern Aircraft Corporation, NWLB No 
111-12882-D (8-D-379), 23 WLR 459, 460 (March 
13, 1945). 
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be submitted to grievance procedure and 
arbitration.” * 


The clause, “arising under the terms of 
this agreement,” restricted grievances to 
matters coming under the agreement. The 
final clause, “limited to the interpretation . . . 
of this agreement,” made it doubly clear 
that there was to be no collective bargain- 
ing under the guise of a grievance. 


It would seem that since neither the 
statutes nor the decisions have adequately 
defined “grievance,” the parties to the coi- 
lective bargaining agreement would provide 
in exact terms what should be embraced 
within the term. Unfortunately, this has 
generally not been the case. In their haste 
to set up the procedure by which the 
grievance will be processed, most of the 
egreements scarcely more than use the word. 
It is not uncommon to find such vague 
clauses as, “In case a grievance arises, 
it shall first be taken up Oe ee 
“When an employee has a grievance he 
shall first make an effort. ae ae 
unlimited use of such broad phrases may 
comprise a vast field of possible friction and 
misunderstanding. By such lack of restric- 
tion the contracting parties raise to the 
status of grievances, a vast number of petty 
matters, which neither party would prob- 
ably have intended had they carefully con- 
sidered the consequences and the burden 
it placed upon their relation. 


Some companies refuse to permit the 
grievance machinery to be put into opera- 
tion on any matter that could not properly 
be called a grievance. Such a rule may 
seem wise, but it would be extremely diffi- 
cult to put into effect unless the negotiators 
more explicitly define a grievance. If the 
parties recognize that the prompt disposi- 
tion of grievances, which is important in 
reducing their heat, becomes less probable 
with the enlargement of their numbers, 


they might take care to circumscribe the 
term in the collective agreement. 


That a workable definition can be stated 
in the agreement is evidenced by the fol- 
lowing clauses, which stated with consider- 
able definitiveness exactly what should be 
included within the term: 

“For all Contract, a 
‘grievance’ of employees is defined as a 
dispute or controversy between the Com- 
pany and one or more of its employees, 
which (a) affects such employees in their 
work, pay, or relations with their employer; 
(b) arises under and by virtue of the pro- 
visions of this Contract as to wages, hours, 
working conditions, or the terms of his or 
their employment; and (c) involves the 
interpretation or application of such pro- 
visions to such employees, or an alleged 
violation of such provisions in respect of 
such employees or an alleged arbitrary 
action or abuse of discretion by supervisors 
in their treatment of such employees with 
respect to matters provided in this Contract.” ® 


purposes of this 


Grievances are limited to those categories 
named and provided for in the contract. 

“A grievance is defined as any difference 
between the Local Management and the 
Union or employees as to the interpretation 
or application of or compliance with this 
agreement respecting wages, hours or con- 
ditions of employment. 

“An employee who has a request or com- 
plaint which is not a grievance as defined 
above will be given an opportunity to take 
it up with his union steward and 
his foreman.” ™ 


Some contracts provide that matters 
specifically covered by the agreement are 
not grievances. This is an understandable 
attempt to foreclose matters which are 
specifically provided for in the contract, 
in the view that such an attempt to have 
them considered would be to change the 





2s Anamosa Poultry and Egg Company, NWLB 
No. 111-5543-D, 18 WLR 353 (July 26, 1944). 

2? General Electric Company and United Elec- 
trical Workers—ClIO. 

% Nazareth Cement Company and United 
Cement Workers. Another agreement which is 
even more vague provided: ‘“‘Should an em- 
ployee feel that he has been unjustly treated 
his grievance . . .”’ There is absolutely no 
restriction on how or in what regard he may 
feel mistreated. See General Chemical Com- 
pany, NWLB No. 267, 3 WLR 387 (9-18-42). 
Likewise, clauses such as ‘‘Any differences aris- 
ing between the Company and the Union or its 
members .. .”’ or ‘“‘When an employee believes 
he has a grievance .. .’’ show with what sim- 
plicity and complete lack of definition or speci- 
fication the negotiators of many collective 
bargaining agreements have drawn up and 


604 


agreed upon in these important instruments, 
covering such a multiplicity of matters. 

31 Consolidated Edison Company of New York 
and Brotherhood of Consolidated Edison Em- 
ployees. 

32 Continental Can Company and United Steel 
Workers of America. Another clause which is 
very explicit as to what a grievance does and 
does not cover, and makes certain that matters 
of collective bargaining cannot be processed 
as grievances stipulated that: ‘‘Grievances per- 
tain only to the interpretation and application 
of Company rules and regulations, and the 
terms of this agreement. The grievance pro- 
cedure outlined below does not apply to wage 
rates, modification of this agreement or nego- 
tiation of a new agreement.’’ Globe-American 
Company and Stone Mounters Union. 
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contract and to engage in collective bar- 
gaining.” This would prove ineffective, 
however, as there might be disagreements 
as to the application and interpretation of 
those matters specifically provided for in 
the agreement, and they would be proper 
grievances. 


It is apparent that “grievance” is an un- 
satisfactory term to use for all disputes not 
coming within those matters for collective 
bargaining, for while some of the disputes 
bearing this label are substantial injuries 
or wrongs, many are merely problems, 
matters of adjustment or uncertainty as to 
the meaning of sections of the collective 
bargaining agreement. Grievances, real or 
fancied, constitute the common basis for 
strikes, work stoppages, slow downs, poor 
morale and general dissatisfaction, and 
other conditions which cause the slowing 
up of production. Consequently there is 
a real and vital necessity of knowing what 
a “grievance” is. 


TYPES OF GRIEVANCES WHICH MAY 
ARISE UNDER A COLLECTIVE BAR- 
GAINING AGREEMENT 


When a contract is concluded, it means 
that the parties have agreed upon this in- 
strument for their manner of living together. 
Wherein the terms of the agreement are 
explicit, there will be less uncertainty, but 
no contract can cover in detail all matters 
and all emergencies or incidents of as close 
a relationship as that of employer and 
employee. Consequently, there are bound 
to be differences in interpretation and ap- 
plication which, if they cannot be settled at 
once, become grievances and as such may 
become the focal point of agitation and 
unrest. 


In a bulletin issued by the United States 
Department of Labor, entitled “Settling 
Plant Grievances,” ™ there were listed five 
kinds of employee grievances: (a) wages, 
(b) supervision, (c) seniority, (d) general 
working conditions, and (e) collective bar- 
gaining. Although most of the better col- 
lective bargaining agreements provide for 
the first four classifications, the fifth, col- 
lective bargaining, under the concept of 
grievance as suggested in this paper, should 
definitely not be included. To make this 
more confusing, under (e), collective bar- 
gaining, are contained the subheadings, 





‘In a way the contract is like a con- 
stitution, and the grievances settled under 
it are like the decisions of an industrial 
court. The decisions reached by you and 
the foreman or supervisor are the same 
as those of a lower court. You, then, have 
recourse to higher courts if necessary— 
the final decision, if the contract provides 
for arbitration, rests with the arbitrator, 
who might be compared to the Supreme 
Court.""—Officer’s and Shop Steward's 
Manual, United Textile Workers. 





(1) violation of contract, (2) interpretation 
of contract, and (3) settlement of griev- 
ances. These three elements might be 
involved in any grievance falling within the 
first four groupings, which would make 
heading (e) entirely superfluous. Another 
more serious objection to this latter classi- 
fication is that these matters are not proper 
subjects of a grievance and it is doubtful 
whether the tactics employed by either side 
in the course of collective bargaining nego- 
tiations could be processed as grievances. 
If the employer’s or union’s conduct were 
improper, it might be made the subject 
of a charge to the NLRB, but that is quite 
different from saying that it could be proc- 
essed as a grievance. The implication is 
inescapable that if such grievances were 
allowed, the terms of the contract might 
be altered, which is directly contrary to 
the existing law. The rulings of the NWLB 
make it clear that changes in the agreement 
may not be brought under the guise of 
grievances, as it would be an attempt at 
collective bargaining.” 

The writer would suggest a slightly dif- 
ferent division of grievances from that pro- 
posed by the pamphlet noted above. It 
would include (1) working conditions, (2) 
discharge, (3) seniority, (4) wages, wage 
rates, classifications and related matters, 
(5) supervision, and, under certain condi- 
tions, matters thought to be within the 
prerogatives of management. 


Working Conditions 

Disputes concerning working conditions 
are a frequent source of grievance, yet 
neither the legislatures nor the courts have 





33 See Allis Chalmers Manufacturing Company 
and United Automobile Workers. 

* Bulletin No. 60, United States Department 
of Labor, Division of Labor Standards (1943). 


Nature of Grievance 


% Reynolds Metals Company, NWLB No. 193, 
2 WLR 496 (August 29, 1942). 
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been definite as to the meaning of this 
term. Some of the statutes have spoken of 
“conditions of employment” in one place, 
and in another place of “working condi- 
tions.” In the early legislation, these terms 
apparently covered all the conditions under 
which employees may work, including wages, 
hours and what is now regarded as work- 
ing conditions. In Section 1 of “Findings 
and Policy” of the NLRA, “working condi- 
tions” is found twice and “terms and con- 
ditions of their employment” once. Throughout 
the remainder of the act, variations of 
these two expressions appear interchange- 
able .without any discernible distinction. 
The only conclusion to be drawn is that the 
two phrases mean the same thing. The 
courts made no attempt to define these 
terms until the case of Vonnegut Machinery 
Company v. Toledo Machine & Tool Com- 
pany.” There, in holding that a sympathetic 
strike was not a dispute concerning “terms 
and conditions of employment” within the 
meaning of the Clayton Act, the court went 
on to describe “conditions of employment” as 
“conditions to maintain health and self- 
respect,” “sanitary and physical conditions 
controllable by the employer” and “proper 


environment.” ” 


In Underwood Elliott Fisher Company,® 
the NWLB construed “working conditions” 
to relate to the installation of safety appli- 
ances required or desired for particular 
operations, and to compliance with federal 
and state laws respecting safety and health 
regulations. 





The phrase is usually disposed of in the 
collective bargaining agreements by such 
clauses as “the company will make fair 
and reasonable provision for the safety and 
health of its employees. .”* Although 
such broad terms may be provocative of 
grievances, unless the particular industry 
involves exceptional hazards, any other 
course would involve great detail. Hence, 
this appears the easier way out as long as 
an excessive number of grievances do not 
arise. 

The line between “working conditions” 
and other matters of grievance is not clearly 
drawn as the subjects merge and conse- 
quently are, at times, hard to distinguish. 
However, by examination of the decisions 
and the agreements themselves, one can 
obtain a detailed understanding as to what 
conditions the parties have come to regard 
as working conditions subject to the griev- 
ance procedure. They are usually matters 
of interpretation and application of the con- 
tract. Briefly summarizing, they require 
the provision of such protective equipment 
and clothing as is necessary;” of safety 
equipment; of shelter from the elements,” 
as well as from dangerous or hazardous 
conditions in the plant or place of work; 
of inspection of machinery by a competent 
mechanic to keep it in safe condition;“ of 
sanitary conditions, including toilet facili- 
ties, light, air, heat, and eating facilities; “ 
and of a ratio of one group of employees 
to another.” It may also restrict some of 
the duties. Of course, requirements of fed- 





% 263 F. 192 (ND Ohio, 1920). 

%7In considering the scope of the language 
“terms and conditions of employment,’’ the 
court said: ‘‘We should not attempt an in- 
elastie definition. One should be given which 
would keep step with the advance in sentiment, 
as conditions change, to make good the very 
proper demand that the laboring man should 
receive consideration from his employer which 
will maintain his health and self-respect, and 
secure to him the full measure of the fruits 
of his toil, while preserving to him all those 
opportunities for social intercourse, and self- 
improvement which should be his to enjoy that 
he may realize hfs aspirations. But even a 
most liberal definition in this direction has its 
limitations. The mind, in considering the 
words ‘terms and conditions of employment,’ 
unconsciously, but directly, goes to a contem- 
plation of such things as hours of labor, wages, 
classification of employees, sanitary and physi- 
cal conditions controllable by the employer, 
opportunities for reasonable redress of griev- 
ances, and for bargaining respecting the condi- 
tions of employment, whether collectively, as 
enlightened public sentiment as well as con- 
venience approves, or individually . A 
certain line must be drawn somewhere. It 
surely is at the place where a man whose asset 
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is his daily toil has guaranteed to him sufficient 
rescompense and proper environment. There 
fore no conceits or whims, or mere prejudices, 
of the employee, may be by him elevated to 
the dignity of terms and conditions of employ- 
ment, to be protected in any degree by the 
statute in question, and thereby to become the 
basis for a demand under it of a discrimina- 
tory nature.’’ See footnote 36 at pp. 200-201. 

3% NWLB No. 178, 3 WLR 476 (October 2, 
1942). 

% Link Belt Company and United Steel Work- 
ers of America. 

“Calumet Steel Casings Corporation 
United Steel Workers of America. 

41 General Electric Company and United Elec- 
trical Workers—CIO. 

“ Consolidated Edison Company of New York 
and Brotherhood of Consolidated Edison Em- 
ployees. 

“Long Lake Lumber Company, NWLB No. 
WCLC 6, 12 WLR 352 (August 13, 1943). 

“Coleman Stamp and Stove Company and 
Coleman Employees Federation. 

* Pacific Coast Shipbuilding Corporation and 
Metal Trades Department—AFL. 

* Armour & Company, NWLB No. 111-6832-D, 
20 WLR 440 (November 5, 1944). 


September, 1952 @¢ Labor Law Journal 
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eral, state and municipal health and safety 
regulations are automatically a part of these 
working conditions, for violation of which 
there is provided a stronger sanction than 
proceeding through the grievance procedure. 
In conclusion, it might be said that working 
conditions are the conditions obtaining in 
each industry necessary for efficient pro- 
duction and for safe labor by the employees. 


Discharge 


Discharges are customarily within the 
sole prerogative of the employer. Mr. 
Justice Roberts in Associated Press v 
NLRB“ stated that the NLRA “does not 
compel the petitioner to employ anyone. 

The Act permits a discharge for any 
reason other than union activity or agitation 
for collective bargaining with employees.” 
Mr. Chief Justice Hughes, in a companion 
case,” concluded that “The Act does not 
interfere with the normal exercise of the 
right of the employer to select its em- 
ployees or to discharge them.” 


These decisions do not protect the em- 
ployee from a discharge, reasonable or arbi- 
trary, if there is no union question involved. 
However, an employee during the years of 
working for an employer, acquires certain 
moral rights or claims, such as seniority, 
which are lost if he is fired. These senior- 
ity rights are recognized in collective bar- 
gaining agreements and tend to restrict this 
absolute right of the employer to discharge.” 
The right to file a grievance upon a dis- 
charge, therefore, becomes extremely im- 
portant, not alone to the employee, but also 
to the good name of the employer. Whether 
or not such a right is specifically given by 
the contract, any employer who cares for 
his reputation for fairness, will be willing, 
in most cases, to recognize the possibility 
of a mistake or hasty judgment, and the 
desirability of permitting a grievance to 
be filed. 


Immediate attention to such grievance is 
assured in a recent agreement in the auto- 
motive industry. Its urgency increases in 
a large plant with thousands of employees: 


“Any employee who has been disciplined 
by a lay off or a discharge may request the 
presence of the committeeman for his dis- 
trict to discuss the case with him in an 
office designated by the local Management, 
before he is required to leave the plant. 


“Tt is important that complaints regard- 
ing unjust or disciplinary lay offs or dis- 
charges be handled promptly according to 
the Grievance Procedure. 
be filed within three working days of the 


Grievances must 


lay off or discharge and the local Manage- 
ment will review and render a decision on 
the case within five working days of its 


6 ae 
receipt.” ” 


Whether such safeguards are necessary 
or are practical in the case of smaller com- 
panies is doubtful, but it is apparent that 
in corporations employing thousands of 
employees, new devices and new formalities 
are required to assure employees that their 
rights and claims receive adequate consid- 
eration with reasonable promptness, and 
are not pigeonholed down the line by offi- 


cials who are delegated insufficient authority 


A number of contracts do not contain a 
special provision for discharge grievances, 
but it is the practice that they may be 
processed in accordance with the 
Although there is no 
presumption that there has been a viola 
tion of the terms of the contract, the em- 


usual 


grievance procedure. 


ployer, as a matter of sound labor relations 
and in an attempt to remove any question 
that the discharge was unfair, is willing 
to make this However, the 
usually such a 


concession. 


union insists on section, 
setting forth the employees’ rights in such 
cases of discharge, for as previously noted, 


very valuable employee rights are at stake, 
and the union is ever fearful that discharges 


may be used to undermine its position 
Moreover, since the employer’s right to 
discharge is unlimited, except as to dis- 


criminatory discharges, the union seeks to 
put a restraint on this power by the right 
based on the 


to process a_ grievance, 


discharge. 





411 LABOR CASES { 17,015, 301 U. S. 103, 132 
(1937). 

*% NLRB v. Jones & Laughlin Steel Corpora- 
tion, 1 LABOR CASES { 17,017, 301 U. S. 1, 45 
(1937). 

In Arcade Malleable Iron Company, NWLB 
No. NDMB-&, 1 WLR 153, 162 (May 1, 1942), 
the board ordered that “If a disciplined or dis- 
charged employee believes himself to have been 
unjustly dealt with, such case shall be ad- 
justed under the procedure hereinafter provided 


Nature of Grievance 


for grievances.’’ A typical agreement provides 
that ‘‘Upon discharge, all further rights or 
benefits of a discharged employee under this 
agreement shall cease and terminate, subject 
to reinstatement of such discharged employee 
pursuant to the provisions of the grievance pro- 
cedure.’’ By such a clause the aggrieved em- 
ployee need only to file a grievance as in any 
other alleged violation of the contract. 

5° General Motors Corporation and 
Automobile Workers. 


United 


607 








In many agreements the grievance pro- 
cedure is expedited for the handling of the 
grievance based on a discharge,” or a de- 
finite time limit is prescribed for its dis- 
posal. This is an advantage to both the 
employee and the employer, for if the 
matter is settled while the recollection of 
the facts is fresh, a fairer decision may 
be arrived at, and if the decision is adverse 
to the employer, there will be less back-pay 


due. 


Seniority 


Being one of the aims for which workers 
have formed a union, the recognition of 
seniority is one of the most important 
subjects of collective bargaining. It rep- 
resents rights to a job which a worker feels 
he has acquired through years of faithful 
service. Many employers have long recog- 
nized this right, without a union to present 
the claim. Most other employers, except 
possibly in industries employing unskilled 
labor, have used an informal seniority sys- 
tem for layoffs and rehires. 


Seniority has been interpreted by the 
unions to mean primarily longevity of serv- 
ice, contending that it should only amount 
to the length of time that an employee has 
been in the employer’s employment. The 
employer has always opposed such a con- 
struction since the oldest man in service 
may not be the “all-round” or the “key” 
individual needed when layoffs are neces- 
sary. Employers have insisted that some- 
thing other than the length of service 
comprise seniority, such as ability, efficiency 
and physical qualifications. This, likewise, 
has been fought by the unions, their argu- 
ment being that it affords the opportunity 
to favor certain employees and disregard 
seniority, with resulting injury to the union. 
The union may similarly make this objec- 
tion to every provision which concedes the 
exercise of discretion by the employer, but 
the grievance procedure is available, if the 
employer is violating the contract. 





“If we were going to sum it up, we'd 
say that a shop steward ought to be: 

1) Impartial and fair and objective and 
businesslike. 

“*2) Quick to grasp information and facts 
and able to use them. 

3) Enthusiastic about union work and 

able to ‘sell the idea’ to fellow union 
members. 

‘‘4) Courageous enough to tell a man 
when he’s wrong and to have guts enough 
to stand up to the company. And never 
pass the buck!''"—-The Steward’s Job in 
Building Your ClO, Congress of Industrial 
Workers. 





Since management has the responsibility 
of operating the plant, it must have the 
discretion and authority to determine who 
are the most able.” And since it is con- 
ceded that seniority is a valuable right, 
it is not surprising that it should be set 
forth in the collective bargaining agreement 
in considerable detail to insure its preserva- 
tion. An excellent provision is the following: 

“Seniority shall consist of length of un- 
broken service with the Employer. In 
order to exercise his Seniority, a regular 
Employee must first have (a) immediate 
ability to perform the job efficiently; and 
(b) physical and mental fitness in so far 
as it relates to capacity to do the job.”™ 


Wages, Wage Rates, Classifications 
and Related Matters 


In the mind of the average worker, wages 
are the crux of the collective bargaining 
process. Therefore, the sections setting 
forth wage rates and -ranges, and other 
matters related to wages are the part upon 
which the collective bargaining hinges and are 
frequently reserved until the end of the 





51 The NWLB, on May 17, 1945, issued a state- 
ment on disciplinary discharges to the effect 
that they should be processed as grievances, 
and if necessary, the grievance procedure should 
be shortened. 24 WLR 29 (1945). 

® This discretion is granted in a clause pro- 
viding that ‘‘On special skilled jobs qualifica- 
tions of employee shall be given consideration 
in quality and ability as well as seniority.”’ 

53The usual method of establishing seniority 
is for the employer to draw up and post a list 
of the employees, either by plant or by depart- 
ment or by classification, whichever has been 
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agreed upon as the paramount type of seniority. 
The employees’ names appear upon the list in 
order of the date of commencement of service 
with the employer. When this list is first pre- 
pared, the persons appearing thereon are 
granted a certain period of time in which to 
examine the list and determine whether their 
names appear in proper order of service. If 
there is a question, or a mistake, the em- 
ployee must file a grievance within the alloted 
time, or else the mistake will remain uncor- 
rected, and the employee will lose his right 
to that position on the list. 

% Pjerson Hollowell Company and Upholsters 
International Union. 


September, 1952 e Labor Law Journal 
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collective bargaining. If the negotiations 
on wages are not successful, the tentative 
collective bargaining agreement generally 
falls and the union will endeavor to exer- 
cise its economic power to obtain satis- 
factory rates. The rights the worker has 
gained in the agreement, that is, the right 
to his job based on seniority, the safe- 
guards he must have in proper working con- 
ditions, the protection from unjust discharge 
and the right to file grievances under cer- 
tain conditions, too often seem compara- 
tively insignificant beside the answer to the 
question as to how much of a raise he will 
receive. It is in this excessive emphasis 
upon the wage increasing power of the 
union, wherein lies one of the greatest weak- 
ness of unionism and collective bargaining. 
Until this is corrected the unions will not 
have the stability which they desire, and 
which the community demands. 

These wage provisions are, of course, 
either embodied in the main part of the 
contract, or are attached as an annex, which 
may set forth the wage rates, the rate 
ranges, the labor grades and the establish- 
ment of job classifications. Being a part 
of the contract, no grievance can be proc- 
essed which seeks to change these wage 
rates and classifications specifically estab- 
lished by the agreement, as this would be 
an attempt at collective bargaining.” How- 
ever, disputes relating to the interpretation 
and application of these rates and classifica- 
tions and many related matters, such as 
the qualification and eligibility of employees, 
may properly be taken up as grievances. 

Although the establishment of job classi- 
fications and rate ranges was formerly 
considered to be the exclusive prerogative 
of management, with the increase in col- 
lective bargaining and under many of the 
decisions of the NWLB, these matters have 
commonly been subject to negotiation be- 
tween the two parties. In fact, failure of 





5 See cases cited at footnote 15. 

% J. H. Allison & Company, 70 NLRB 377 
(1946). 

5t Worcester Pressed Steel Company, NWLB 
No. 142, 3 WLR 504 (September 30, 1942). 

8 Winchester Repeating Arms, NWLB No. 
443, 6 WLR 359 (February 5, 1943). 

” Four Meat Packing Companies, NWLB Nos. 
186, 181, 189, 188, 245, and 187. 6 WLR 395 
(February 8, 1943). 

® Republic Steel Corporation, NWLB No. 
111-10937-D, 21 WLR 480 (January 30, 1945). 

61 Flectric Storage Battery, NWLB No. 207, 
5 WLR 227 (December 10, 1942). 

6 Watson-Flagg Manufacturing Company, 
NWLB No. 111-1929-D, 18 WLR 1 (July 27, 
1944). 

6&3 United Aircraft Corporation, NWLB No 
111-4933-D, 18 WLR 9 (August 1, 1944). 


Nature of Grievance 


the employer to bargain as to wage rates 
or related matters would be held by the 
NLRB to be a refusal to bargain,” which 
is an unfair labor practice. This grants to 
the union a veto power over rates and clas- 
sifications and consequently a definite part 
in their final determination. If the parties 
reach an impasse after bona fide collective 
bargaining, then the employer may be in a 
position to put rates into effect temporarily, 
but always subject to the resuming of col- 
lective bargaining. 

The NWLB directed that a multitude of 
matters relating to wages be processed through 
the grievance procedure. Questions of indi- 
vidual wage and classification adjustments,” 
inequities in wage or bonus payments ™®™ or 
within the wage rate structure,” alleged 
intraplant inequities not involving changes in 
method or production standards,” automatic 
wage increases after designated beginning 
periods,” merit increases,” inequities under 
job evaluation plans,” classification of indi- 
vidual employees,” establishment of piece 
rates,” work assignments of employees which 
overlap employee classification,” and quality, 
quantity or comparability of work,” should 
all be settled via the grievance procedure. 
Likewise, the procedure should be utilized 
to settle disputes as to new wage rates or 
classifications which appear to be unfair 
after a reasonable trial period,™ establish- 
ment of pay rates as related to new jobs,” 
contentions that the incentive rates adopted 
do not comply to the agreed-upon criteria,” 
and variations in materials, machinery or 


tox yIs.™ 


As has been pointed out above, the refusal 
of the-employer to bargain with the union 
on rates, would be considered an unfair labor 
practice by the NLRB. However, it is 
obvious that within contract years, it may 
not always be possible to bargain as to all 
rates and classifications. In such cases as 


61 Allis-Chalmers Manufacturing Company, 
NWLB No. 111-10667-D, 26 WLR 412 (July 10, 
1945). 

® See footnote 64. 

% Bell Aircraft Corporation, NWLB No. 111- 
10667-D, 26 WLR 412 (July 10, 1945). 

sU. §. Cartridge Company, NWLB No. 75, 4 
WLR 1 (October 5, 1942). 

*& American Can Company, NWLB Nos 
111-813-D, 111-764-D, 111-102-R, 3948-D, 3947-D 
(380), 13 WLR 664 (January 14, 1944). 

oG, F Richter Manufacturing Company, 
NWLB No. 111-2692-D, 26 WLR 362 (April 11, 
1945). 

7” Union Biscuit Company, NWLB No. 111- 
7685-D (r-D-1059), 23 WLR 136 (March 9, 1945) 

1 Fairbanks Company, NWLB No. 111-10504, 
22 WLR 595 (January 26, 1945). 
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realistic point of 
employer to set 
grievance proce- 


these, the NWLB took a 
view and permitted the 
new rates subject to the 
dure.” The NLRB, on the other hand, 
would probably rule that if the rates were 
not discussed at the last bargaining session, 
the employer could be forced to bargain 
on it.” 


It is apparent from the cases cited above 


that the NWLB frequently took the posi- 
tion that where new rates were set and 
new classifications established, the em- 


ployer generally had the right to initially 
set them up. This is in accordance with 
management’s prerogatives. However, if 
these rates appear unfair or unrelated to 
the job content, or do not bear a reason- 
able comparison to the previous job or 
other jobs in the plant, the employee or the 
union has the right to file a grievance. 
When these rates or matters of methods 
and performance are complicated, it is obvi- 
ously unreasonable to require the company 
to turn them over to men who are unfamiliar 
with those technical requirements, to be 
dependent upon their approval. In some 
cases the Board ordered that the company 
train one of the union representatives in 
order that he may understand them and 
may pass on them as a representative of 
the union and explain them to the union 
committees.“ In other cases the Board 
directed that the rates be put into effect 
for a period of time—two weeks or six weeks, 
or whatever period is necessary to afford 
a fair trial—after which the employees may 
file grievances as to their dissatisfaction 
with the new rates.” 


Some of the modern contracts demon- 
strate that this trend is being accepted in 
collective bargaining. Thus, in the auto- 
motive industry a recent agreement provides 
that: 


“When a dispute arises regarding stand- 
ards established or changed by the Man- 
agement, the complaint should be taken 
up with the foreman. If the dispute is not 
settled by the foreman, the committeeman 
for that district may, upon reporting to 
the foreman of the department involved, 
examine the job and the foreman or the 
time study man will furnish him with all 
of the facts.of the case. If there is still a 





dispute after the committeefman has com- 
pleted his examination, the foreman or the 
time study man will then reexamine the 
operations in detail with the committeeman 
on the job. If the matter is not adjusted 
at this stage it may be further appealed 
as provided in the Grievance Procedure.” ™ 


It is clear that an employee who under- 
stands the basis upon which he is being 
paid, so long as it is reasonable, will prob- 
ably be a more satisfied employee. It is 
likewise obvious that many employees will 
not comprehend these technical features; 
however, if a representative of the union 
understands them and believes that they are 
fair to the employees, or at least can explain 
them, the actual production employees may 
feel better satisfied. The union should not 
be permitted to interfere in these methods 
and similar matters without sufficient rea- 
son, but under present conditions the em- 
ployer cannot, and should not, arbitrarily 
say, “These are the rates, take ’em and like 
’em,” and expect its employees to be con- 
tented, without any further explanation. 


Supervision 


Arbitrary acts or abuse of discretion by 
supervisors in their treatment of employees, 
which acts are alleged to be in violation of 
the contract, are included in many grievance 
clauses, although in general the complaint 
relates to the disregard of some section of 
the contract, rather than being a grievance 
against supervision. Frequently, a griev- 
ance against a supervisor is an attempt to 
interfere with management or to have a 
disliked supervisor removed. If the act of 
the supervisor is improper, it is probably 
because the agreement has been violated 
and the grievance should be founded upon 
that violation. These acts of supervision 
are discussed under a separate grouping, 
nevertheless, because this type of complaint 
is considered in many contracts as a sep- 
arate class of grievance. 


Management is burdened with a great 
responsibility in the selection of its super- 
visors. The supervisor is the principal point 
of contact and, in some cases, practically 
the only point of contact between the em- 
ployees and the employer. If this point is 
abrasive or inept, and the supervisor disre- 








72 Anstice Company, Inc., NWLB No. 111- 
12880-D, 28 WLR 74 (October 11, 1945). 

73 See Jacobs Manufacturing Company, 2 CCH 
Labor Law Reports (4th Ed.) { 10,883, 94 
NLRB, No. 175 (1951). , 

7 Pettibone Mulliken Corporation, NWLB No. 
326, 4 WLR 140 (October 20, 1942). 
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7% Footnote 72. See also Celanese Corporation 
of America, NWLB No. 539, 7 WLR 290 (March 
24, 1943). 

7% General Motors 
Automobile Workers. 
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gards the contract, the relations between 
the employees and the employer will be 
unsatisfactory. In a small plant the prob- 
lems of supervision are comparatively simple, 
but the hierarchy of industrial management 
tends to become more rigid in larger organ- 
izations, and those persons with real au- 
thority recede from the rank and file; 
hence, the employee-employer relation, as 
foreman has become 
his authority has 


upon the 
while 


centered 
more important, 
diminished. 

Complaints against supervision arise on 
the ground that supervision is improperly 
interpreting and applying the agreement or 
has violated the agreement. From such 
broad terminology, it is apparent that so- 
called grievances against supervision might 
embrace all types, since so many stem from 
faults or errors of supervision. However, 
they fall primarily under the heading of 
“working conditions,” because it is the fore- 
man who is chiefly concerned in the inter- 
pretation and application of the agreement 
to working conditions. This reveals the 
inadequacy of classifying grievances under 
such a heading as “supervision.” 

The whole question of the supervision 
grievance is basically a question of how 
supervision is interpreting and applying the 
contract. If it is done in a fair and reason- 
able manner, there can be no real grievance. 
If management is doing an inadequate job 
of running the business, and has poor per- 
sonnel relations, that is not a matter of 
grievance but is improper management, and 
cannot be corrected by taking complaints 
through the grievance procedure.” 

Under the heading of management pre- 
rogatives is found the area which supposedly 
is not subject to grievances; the domain 





admittedly reserved to management—the 
control of the plant. Even here, if the con- 
duct of management is such that it violates 
the contract rights of the employee, it is 
subject to a grievance.” 


The NWLB has sustained management’s 
right to determine new production methods,” 
the products to be manufactured, the loca- 
tion of plants, the schedules of production,” 
and the number of persons to be employed.” 


Conclusion 


It is, of course, to be recognized that some 
phases of the employee and employer rela- 
tionship are covered in certain collective 
bargaining agreements, while the same mat- 
ters are omitted from other agreements. 
Consequently, some of the points which 
have been discussed as coming under the 
interpretation and application of the collec- 
tive agreement, since they are not included 
in other agreements, are sometimes matters 
outside the application and interpretation 
of the contract. This perhaps presents a 
confused picture because “now they’re in 
and now they’re out.” 


ac“ 


To the writer it appears advantageous for 
both parties to have their rights and duties 
defined and made explicit so that each may 
know its obligations and to what they are 
entitled, as a means of assuring stabilized 
relations. Where relations are unstabilized, 
either party or both may consider it profit- 
able, in a game of wits or in maneuvering 
for power, to have the rights and obliga- 
tions undefined or at least vague, in the 
hope that conditions may develop whereby 
the party can take advantage of the other’s 
circumstances to force the situation to its 
benefit. If there are contract terms cover- 








77 In an unreported case involving the Associa- 
tion of Street Railway, Bus, and Coach Opera- 
tors, the union sought to force the dismissal of 
the superintendent. The dispute was certified 
to the National War Labor Board, but the 
board refused to accept the certification on the 
basis that ‘‘said issue is prerogative of manage- 


ment.’’ 
*% The following section from a_ contract 
covers the area of management prerogatives 


very fully: 

“The management of the plant and direction 
of the employees, including the right to hire, 
assign, or re-assign to departments, train, pro- 
mote, transfer, to discharge, to promote to 
supervisory positions, to demote, lay off, or in 
any other manner effectuate a change in the 
status of an employee, to direct or to change 
the type of products to be manufactured, the 
location of the plant, to set standards, to estab- 
lish schedules of working hours and the work 
week, to change or discontinue departments, 


Nature of Grievance 


or to establish new departments, to institute 
technological changes, to introduce new produc- 
tion methods or facilities, or to change existing 
facilities, to re-define existing or to establish 
new job classifications, to establish rules and 
regulations for the conduct of employees, and 
the enforcement thereof, and the supervision 
of the work, is vested exclusively in the Em- 
ployer, subject nevertheless to observance of all 
terms and provisions of this agreement; pro- 
vided that claims of wilful or unjust abuse of 
these responsibilities shall be subject to the 
grievance procedure.’’ Pierson Hollowell Com- 
pany and Upholsters International Union. 

7% Revere Copper & Brass Company, NWLB 
No. 111-3597-D, 21 WLR 4 (November 14, 1944). 

8 North American Aviation, NWLB No. 1112- 
7431-D, 25 WLR 583 (June 12, 1945). 

st Shell Oil Company, NWLB No. 111-15046-D 
(8-D-436), 25 WLR 469 (June 12, 1945): Amer- 
ican Smelting & Refining Company, NWLB No. 
111-4366-D, 21 WLR 163 (November 29, 1944). 
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ing, in a specific manner, these rights and 
obligations, such maneuvering and shifting 
will be more difficult. These unsettled con- 
ditions, however, are disturbing and crea- 
tive of disorder and unrest, and hinder 
efficient operations. A _ carefully drawn 
agreement presents decided advantages and 
serves the best needs of industry and 
production. In addition, the employer 
must have a reasonably cooperative work- 
ing force which does not feel that it is 
“on the march” or is fearful of what the 
employer may try to squeeze out of it, but 
finds stability, security and favorable work- 
ing conditions in their jobs. 

This review of various types of grievances 
reveals that the question as to what are 
grievances and what complaints will be 
recognized, depends primarily upon the 
terms of the contract, in the absence of 
such a board as the late NWLB with wide 
powers and the emergency of war to imple- 
ment its orders. Moreover, there are griev- 
ances arising outside the contract which 
will at times necessarily be recognized. A 
strong union may obtain concessions as to 
what kinds of differences or complaints may 
be processed as grievances, while a stable 
industrial organization with good public 
relations may successfully resist such de- 
mands. The trend however, is to permit 
substantial disputes to be made the subject 
of grievances. This does not include, of 
course, the settlement of very minor dis- 
agreements with the foreman. They should 
be handled at the foreman level and not be 
permitted to burden the grievance machinery. 

During the period of the existence of the 
NWLB when these questions were sub- 
mitted to it, while it relied on past prac- 
tices to a limited degree, it increasingly 


extended to these other matters the avail- 
ability of the grievance machinery, and thus 
broadened the scope of grievances. There 
are, however, two types of situations where 
the Board indicated its belief that the com- 
pany’s decision is to be unquestioned, in the 
absence of other improper conduct or dis- 
crimination: first, in matters of executive 
and supervisory personnel; and second, in de- 
termination of production methods, new and 
old. The influence of these decisions is 
very marked in current contracts and, 
rightly or wrongly, have opened the door 
to the consideration of many matters which 
were long considered clearly within the sole 
determination of management. This trend 
parallels the decisions of the NLRB in ex- 
tending the subject of collective bargaining 
to bring in nearly all matters of industrial 
life. 

In seeking a better understanding of 
grievances, the aim is their reduction in 
number and their limitation to proper dis- 
putes. If the employer and the union are 
to obtain relief from many of these vexa- 
tions, they must first seek a well-drawn 
contract, without loose phraseology. Then 
they must train their representatives, giv- 
ing them a better understanding of the 
contract, so that it may be applied correctly. 
Third, they must seek good relations, with 
fair-mindedness and fair dealing toward 
one another. Moreover, the employees must 
be educated as to the importance of the 
business, and kept informed as to its 
progress. These are all conducive to that 
sovereign good—high morale—which is essen- 
tial to stabilized labor relations. However, 
even with good morale, it is important that 
the aims and intentions of the parties be 


clear. [The End] 
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The Processing of Labor Grievances 


RIEVANCE procedures are necessary 

for the orderly and prompt handling 
and settlement of grievances. They serve 
an important purpose in clearing the atmos- 
phere by removing possible sources of fric- 
tion and dissatisfaction, but their primary 
purpose is in the assurance to the em- 
ployee of a means of bringing his grievance 
to the attention of the employer, and of 


612 


having it considered by those who have 
the authority to rectify any unfairness. A 
grievance is defined as: 

“[A] dispute or controversy between the 
Employer and one or more of its employees 
or the Union, which (a) affects such em- 
ployees in their work, pay, or relations with 
their Employer; (b) arises under and by 
virtue of the provisions of this Agreement 
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as to wages, hours, working conditions, or 
the terms of his or their employment; and 
(c) involves the interpretation or applica- 
tion of such provisions to such employees, 
or an alleged violation of such provisions 
in respect of such employees or an allegedly 
arbitrary action or abuse of discretion by 
supervisors in their treatment of such em- 
ployees with respect to matters provided in 
this Agreement.” ’* 

The importance of the grievance proce- 
dure in the labor relations of any business 
employing a number of employees and the 
need that it operate smoothly, efficiently 
and without undue delay, were pointed out 
by the old National War Labor Board in 
a case where it said: 

“One of the chief causes of labor unrest 
in many industries is the failure of the 
representatives of the company and of the 
union to settle grievances with dispatch. 
Although a particular grievance may ap- 
pear to be a minor and insignificant matter 
when viewed from the standpoint of the 
totality of plant-operation problems, never- 
theless to the individual employees in- 
volved in the grievance it is a matter of 
major concern. If afew employees develop 
the feeling that a consideration of their 
grievances is being stalled with resulting 
injustice to them, their fellow employees 
naturally become fearful that they may 
receive the same treatment, with the result 
that very soon a wave of distrust and dis- 
satisfaction in regard to the handling of 
grievances sweeps the plant.” ” 

Grievance procedures are customarily in- 
cluded in collective bargaining agreements 
negotiated and agreed to by the employer 
and the labor organization. It is not neces- 
sary, however, for a union to represent 
the employees in order that there be a 
grievance procedure, nor need it be bar- 
gained for with the union.2 The employer 
may establish a grievance procedure simply 
by posting it on the bulletin board, whether 
or not there is one in the contract with 
the union. However, the National Labor 
Relations Board held under the original 
National Labor Relations Act‘ that it was 
an unfair labor practice for the employer 
to establish a separate grievance procedure 

1 Contract between Pierson-Hollowell Company 
and Upholsterer’s International Union of North 
America, Local Union No. 165. 

2General Chemical Company, 3 WLR _ 387, 
391-392 (1942). 

3 NLRB v. Westinghouse Air, Brake Company, 
120 F. (2d) 1004 (CCA-3, 1941). The court held 


that the establishment of a grievance proce- 
dure was ‘‘a matter which in no way depends 
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when there is a grievance procedure already 
provided in the collective bargaining agree- 
ment.” On appeal, the Circuit Court of 
Appeals reversed the Board.® 


For the successful operation of a griev- 
ance procedure, it is important (1) that 
the grievance be written and set out clearly, 
preferably before filing or presenting to the 
employer, (2) that there be a reasonable 
time limit, not alone for filing the griev- 
ance, but also for its handling and appeal 
at each step, (3) that after the first stage 
there be no reappearance of the same par- 
ties other than the grievant at the suc- 
cessive stages and (4) that the persons 
designated to handle the grievance on each 
level be granted sufficient authority to 
dispose of it if possible, providing it is not 
a grievance which, because of its scope, 
requires the determination of the highest 
level of the official hierarchy. 

In some plants, depending upon the in- 
ternal set-up, the grievance may be chan- 
nelled through the different steps of the 
personnel department to an executive of- 
ficer in charge of industrial relations. In 
this manner the production heads are re- 
lieved of the problem after it leaves the 
first step, which in many cases involves 
considerations of department personnel. 
This accords a fuller consideration of the 
personnel problems raised by the grievance 
involved in the plant as a whole rather 
than solely from the production angle of a 
particular department. 


From these general observations, we turn 
to various contracts observing the griev- 
ance procedures contained therein. 


Grievance Procedure 


The fewer the steps in the grievance 
procedure which are necessary for the 
handling of grievances the sooner the trouble- 
some matter can be disposed of. Steps 
which serve no clear purpose in the effort 
to adjust the controversy, but afford only 
the reiteration of the complaint, will re- 
sult in an acerbation of the grievant’s feel- 
ings and create the belief that the other 
party is stalling. Consequently, the proce- 


or requires the exercise of collective bargain- 
ing,’’ but that this right of presenting griev- 
ances was conferred by statute. 

449 Stat. 449 (1935), 29 USC Sec. 151 (1946). 

5 North American Aviation, Inc., 44 NLRB 
604 (1942). 

® NLRB v. North American Aviation, Inc., 17 
LABOR CASES { 61,656, 136 F. (2d) 898 (CCA-9, 
1943). 
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dure should be streamlined insofar as it 
conforms with the proper handling of the 
problem, permitting only those officials or 
representatives who actually have the au- 
thority to settle the matter to consider it 
at the various stages. In this way manage- 
ment’s time can be saved as well as the 
good will of the employees. 


In its most common form, the grievance 
procedure has three steps, with an addi- 
tional step for arbitration.” However, de- 
pending upon the size of the plant or the 
character of its operations, the grievance 
procedure may range from two steps to 
five, exclusive of arbitration. The needs for 
adequate consideration and disposal of the 
grievance must be the determining factor. 


There is a broad variance in the prac- 
tice as to the first step of the grievance 
procedure. Many contracts permit the em- 
ployee to meet with his supervisor, who 
may be his foreman, in an effort to settle 
the complaint without any requirement that 
the union representative be present. There 
may be no mention of the union at the first 
step: “The aggrieved employee shall pre- 
sent his grievance to his foreman, and the 
foreman shall render his decision.”* Fol- 
lowing a clause of similar wording, another 
contract adds that “any employee may re- 
quest the foreman to call the committee- 
man .. . to handle a specified grievance 
with the foreman.”® In none of the above 
contracts is there a time limit for the filing 
of the grievance. 

Another agreement provides that the 
grievance shall be taken up by the em- 
ployee affected “and (if desired, accom- 
panied by the Steward of his department).” ” 
It is not required that the grievance be in 
writing, but if it is, the answer shall be 
given in writing. Another contract gives 
option as to who may handle it, saying, 
“between the aggrieved employee or the 
Shop Steward if the employee so desires.” 


Other contracts limit this freedom and 
specify that the steward or committee must 





“As a shop steward, you have the job 
and the opportunity to make this industrial 
democracy function. You represent your 
fellow-workers in the shop. As you carry 
out your duties effectively, you will repre- 
sent your fellow unionists well, and the 
union will have value and meaning for 
them."’— So You're a Steward, Textile 
Workers Union of America, CIO. 





be present, saying, “Between Shop Steward 
of the Union and the aggrieved employee 
on the one side and such employee’s fore- 
man.” * Sometimes it is set forth that “the 
employee, the grievance committeeman and 
the department steward” meet with the 
management representatives.” Again we 
have provisions to the effect that “the 
employee . . . may first go to the em- 
ployee’s steward who will write the griev- 
ance on a grievance form—to be signed 
by the aggrieved employee. The steward 
will then contact the foreman and in the 
presence of the aggrieved employee attempt 
a settlement.” * Another says that “the em 
ployee must go first to his steward.”? 
The handling of the grievance here by the 
steward is not permissive but must be 
through the steward who will make the 
appointment with supervision.” 


One contract provides simply that “the 
District Steward shall present the griev 
ance to the Foreman in writing on a form 
supplied by the Although 
this wording makes no mention of the in- 


Company.” “ 


dividual’s participation or of his right to be 
present in the processing of the grievance, 
a separate paragraph specifically sets forth 
his rights to present his grievance, using 
the language of the Labor Management 
Relations Act.” 


In another agreement this first step is 
spelled out in considerable detail, providing 
that the individual or his union representa- 
tive may present a request or complaint to 





7 Elkhart Packing Company and United Pack- 
ing Workers of America, Local Union No. 127; 
Cannelton Sewer Pipe Company and Ceramic 
Workers Union. 

§ Eagle-Picher Company and District 50; Auto- 
motive Gear Works and United Electrical Work- 
ers. 

® General Motors and United Auto Workers. 

%” Anaconda Wire & Cable Corporation and 
Federal Labor Union. 

11 Pitman-Moore Company and Pitman-Moore 
Independent Union; Peter Klerner Furniture 
Corporation and International Chemical Work- 
ers Union No. 312. 
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122P. R. Mallory and United Electrical Work- 
ers, Local Union No. 1001; Carbide & Carbon 
Chemical Corporation and Oil Workers Union. 

133Stewart Warner Corporation and United 
Steel Workers of America 

144 Aveo Manufacturing Corporation and United 
Auto Workers. 

% Excel Corporation and United Auto Workers. 

1% Elkhart Rubber Works and United Rubber 
Workers of America. 

17 Servel and United Electrical Workers, Local 
Union 813. 

1861 Stat. 139 (1947), 29 USC Sec. 159 (Supp., 
1951). 
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the foreman of the department concerned. 
If the matter cannot be adjusted without 
controversy, the complaint shall be reduced 
to writing. Then the union representative 
shall be notified of the existence of the 
grievance and given an opportunity to be 
present during any further discussion and 
at the time an adjustment is made.” 


Other contracts completely take away 
from the employee his part in the grievance 
processing. One says, “He shall through 
his steward or in the company with him, 
submit his complaint to his department 
foreman.” *” Another states, “Any individ- 
ual or group grievance shall first be handled 
by the floor steward and the foreman.” ™ 


The right of the employee to take up 
his grievance with his employer is given 
under the LMRA,” as well as in the original 
NRLA.” If the employee is not a member 
of the union or does not get along with the 
union representatives, the right to process 
his own grievance is especially vital, for he 
can assure himself that it is given attenticn, 
although actually it may not be handled 
as skillfully as it might be by more experi- 
enced union leaders. In addition, it gives 
the empioyvee and supervision a chance to 
get it settled without bringing others into 
it who may be unfamiliar with the situa- 
tion, but this provision does not ordinarily 
bar the right to call in the union if the 
employee feels he needs further help. Re- 
cently the NLRB held an employer guilty 
of a refusal to bargain in seeking to have 
the contract bar the presence of the union 
at the first step unless requested by the 
grievant The Board’s decision is contrary 
to one of a circuit court of appeals which 
held that this right might be waived.” 


It is common practice in a number of 
these contracts that the grievance not be 
reduced to writing at the first stage, but 
need only be put in written form if no ad- 
justment is reached, and is to be taken up 
to the next step. In some instances where 
the grievance is not written down first, if 
the foreman refuses to make satisfactory 
adjustment, the grievance will be reduced 
to writing and taken to the foreman to 


1% Perfect Circle Corporation and United Auto 
Workers. 

2° Newport Steel Corporation and _ Interna- 
tional Association of Machinists, Local Union 
No. 1315. 

21H. W. Gossard and International Ladies 
Garment Workers Union. 

22 See footnote 18. 

23 See footnote 4. 
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indicate his decision.” In this way the 
writing of the grievance appears to be a 
completion of the first step before taking 
it to the second.” However, in other con- 
tracts it is clearly a part of the second 
step, where it is provided that the grievance 
be written at that time.’ 
sections may require that the grievance be 


8 


Other grievance 


in writing first™ and filed within a certain 


number of days. 


This lack of uniformity arises from the 
different views which are taken of the 
problem. In one there is the attitude that 
having the parties meet to discuss the 
grievance without any statement in writing 
gives it more informality, increasing the 
possibility of a relaxed approach, and a 
greater readiness to settle it then and there. 
Further, it is contended that the mere act 
of putting the grievance in writing im- 
presses it with an increased seriousness, 
which may be entirely unjustified, and may 
make the parties less willing to compromise 
or concede the other arguments tor tear of 
losing face. Perhaps also by writing it out, 
the grievant may have convinced himself 
that he has a good complaint. This may 
seem a little exaggerated, but the objec- 
tions to the written grievance at this stage 
are largely psychological. In addition, there 
is also the view that many matters which 
are extremely minor should not be re- 
duced to writing and given the status of a 


6‘ . ” 


grievance. If a complaint is a “gripe” or 


“beef,” consisting of objections or protests 
to matters not covered by the contract and 
of a lesser character, and not involving the 
interpretation or application, nor charging 
a violation of the contract, it should not 
be recognized as a grievance and allowed 
to b« proce ssed according to the procedural 


steps. The employer in all probability will 


1 
t 
ul 


1 
] 
I 


need to discuss these complaints with the 
employee involved in order to seek a rea- 
sonable arrangement if expedient; but these 
are not grievances and normally there is 
no need to take them up to the higher ranks 
for a decision. The collective bargaining 
contract in most cases does not give the 
employee any right to have them adjusted 
or even a right of a hearing, other than 

* Bethlehem Steel Company, 2 CCH Labor 
Law Reports (4th Ed.) { 9835, 89 NLRB 341 
(1950). 

235 Hughes Tool Company v. NLRB, 9 LABOR 
CASES { 62,503, 147 F. (2d) 69 (CCA-5, 1945). 

*°C. G. Conn and United Auto Workers. 

77 General Motors and United Auto Workers. 

’ Elkhart Packing Company and United Pack- 
ing Workers of America, Local Union No. 127. 

** Thiesing Veneer Company and Local In- 
dustrial Union No. 607. 
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that which the particular situation may 
justify. 


On the other hand, it is felt most ad- 
vantageous to put the grievance in writing 
at once, before the heat of discussion or 
argument elaborates and embroiders it. 
Practical considerations warrant this posi- 
tion, for once it is in writing, both the 
employer and the employee are protected 
from lapse of memory or confusion of de- 
tails which may arise. Then if the grievance 
is submitted and is disposed of, there is 
a record of what occurred, and having a 
record may be vital not alone to give the 
employee evidence of what happened, but 
also, if similar grievances come up later, 
to show how the grievance was disposed of. 
The possible acrimony and other friction 
which may arise out of a misunderstanding 
must outweigh the bother of making a 
record. If the grievant feels it is necessary 
to appeal the decision, then the record is 
ready for the next step. 


Nothing is to be gained by thwarting 
or impeding the handling of a real griev- 
ance through the varied steps of the pro- 
cedure. Harassments, whether active or 
merely passive, will only evoke a feeling 
that the other side is unfair. 


We have seen that many of the contracts, 
nominally at least, have now accepted in 
the first step the fact that the LMRA™® 
gives the employee some voice in the 
handling of his grievance. Some contracts 
provide specifically for the participation of 
the individual at this next stage: “If 
processed by an individual employee or 
group of employees, the Plant Labor Com- 
mittee shall set a time for a meeting and 
notify the Union of the particular grievance 
to be considered for adjustment.” ™ Another 
says, “between the Shop Steward and the 
aggrieved employee on the one side and the 
Divisional Superintendent on the other 
side.” Another contract adds to the step 
that “The aggrieved employee may be 
present.” ® 


Contrariwise, other contracts at this sec- 
ond point eliminate the employee’s pres- 
ence, or his further active participation in 
the grievance processing “If no settlement 





3° See footnote 18. 

31 See footnote 19. 

% See footnote 12; Indiana Steel & Wire Com- 
pany and United Steel Workers of America; 
Eagle-Picher and District 50; Stewart Warner 
Corporation and United Steel Workers of 
America. 

33 Automotive Gear Works and United Elec- 
trical Workers. 

% See footnote 10. 
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is reached, the employee shall refer the 
matter to the grievance committee of the 
Union.” ™ 


At this second stage, many contracts 
which provide for a meeting to discuss the 
grievance verbally with the foreman state 
that the grievance shall be now written 
and the union representative shall meet 
with the foreman. This must not be con- 
fused with those procedures which provide 
that the grievance be written and signed 
by the foreman with his decision to com- 
plete the first step. A few contracts pro- 
vide for only two steps before going to 
arbitration.” These two-step procedures 
are characteristic of the old-line AFL unions. 


At the third step, some contracts con- 
tinue to permit the presence of the em- 
ployee, which in earlier contracts was nearly 
always dispensed with.” One contract pro- 
vides that “Third: Between aggrieved em- 
ployee and the General Superintendent. 

”* In many procedures the third step 
is the meeting between top management 
and the international union representatives, 
with a fourth step providing for arbitration.™ 


As has been pointed out, the persons 
who should represent the employer and 
the employees at each step are those per- 
sons who are in a position of authority 
above the representatives at the previous 
step, and so may be able effectively to 
adjust the grievance, where the representa- 
tives at the stage below failed. In one 
contract ® having five steps prior to arbi- 
tration, the persons representing the em- 
ployee, including the grievant, are the same 
at the third, fourth and fifth steps, and are 
the accumulated persons representing the 
employee or union in the lower steps, includ- 
ing the shop steward, the chief steward, 
the plant chairman and grievance com- 
mittee. While all plants are different, and 
circumstances as well as grievances vary, 
it is yet difficult to believe that it is neces- 
sary to go through all of those steps with 
the same representatives, and that it would 
not be better for the employer to appoint 
an official who could settle it at the third 
step. If the employer is paying for the 
time spent in grievance processing, he is 


*% See footnote 21. 

% Stewart Warner Corporation and United 
Steel Workers of America. 

37 Indiana Steel & Wire Company and United 
Steel Workers of America. 

3% Carbide & Carbon Chemical Company and 
Oil Workers Union. 

% P. R. Mallory and United Electrical Work- 
ers, Local Union No. 1001. 
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being badly milked. Another contract “ 
having four steps, provides for the same 
bargaining committee to represent the un- 
ion at the third and fourth steps. Here too 
a step could be eliminated to the advantage 
of both parties. 


At the final step of the grievance proce- 
dure, whether it be the second or the fifth, 
the head of the plant or his representative 
meets with the top representative of the 
union, and these representatives endeavor 
to settle the grievance. If this effort is 
unsuccessful, the grieving party may file a 
request for arbitration within a certain 
designated time. Some contracts which 
have a broader grievance definition specify 
that certain types of grievances may not be 
carried’ to arbitration.” 


Should the parties conclude that further 
negotiation at this step is pointless, the 
parties desiring arbitration then proceed 
to take the necessary steps required by the 
contract. Most contracts which do not 
have a general no-strike clause provide 
that there shall be no lockout, strike or 
stoppage of work until the procedure for 
the adjustment of grievances has been ex- 
hausted. At this point the grievance pro- 
cedure is completed and the matter then 
becomes one for arbitration. If, however, 
no step to arbitration is included in the 
contract, the parties are then free to resort 
to the economic pressures they deem advisable. 








There are other points which we should 
discuss in connection with the grievance 
procedure. Many contracts provide that 
the employer pay stewards and other union 
officials for the time required for the 
processing of grievances. The unions argue 
that they are taking care of personnel 
matters of vital interest to the employer. 
This is true, because the employer has not 
provided the machinery for giving the em- 
ployees what they regard as impartial 
representation. The weakness of this argu- 
ment, however, is that the union is neither 
an impartial representative, nor does the 
union official try to conclude the matter, 
except as a protagonist for the grievant, 
nor does he consider the position of the 
employer who is paying him. Moreover 
such provisions are subject to great abuse. 
In some plants there are constant protests 
from the employer based on the fact that 
these union representatives are taking too 
much time, or are encouraging grievances 
in order to justify the neglect of their work 
duties. In a large plant it is almost un- 
avoidable for the employer not to pay some 
of the costs of the handling of grievances, 
but 1f he does, strict time limits and other 
] 


limitations should closely hedge in these 


grants. For example, the number of per- 
sons such as stewards and committeemen 
who are to process grievances should be 
reduced to the barest minimum required 
for reasonable representation. 





EXAMPLES OF TYPES OF GRIEVANCES 


An unfair and unjustified demotion. 

Unfair assignment of hours in viola- 

tion of seniority. 

3. Vacations not scheduled with consid- 
eration of seniority. 

4. Ignoring seniority as a factor to be 
considered in promotions. 

5. Too short a period of rest between 
tours. 

6. Physical comfort, such as poor venti- 
lation, inadequate food in cafe- 
teria, not enough heat, etc. 

7. An unfair and unjustified dismissal. 

8. Too rigid supervision — Abusive 
supervision. 

9. Unwise and unkind comments by im- 

mediate management or harsh and 


NO — 


nagging attitude in correcting 
employees. 

10. Coercion or intimidation because a 
member or representative referred 
a grievance. (Not only a violation 
of contract but also illegal under 
terms of the National Labor Rela- 
tions Act.) 

11. Favoritism. 

12. Seniority violation—tLay-off. 

13. Unfair distribution of overtime. 

14. Pay shortage. 

15. Health and safety hazards. 

16. Unfair penalty — (Discharge — dis- 
ciplinary lay-off). 

17. Inadequate relief on job. 

18. Violation of state or federal laws. 


Source: Grievance Preparation No. 1, Communication Workers of America, CIO 











# See footnote 14. 
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41 Diamond Chain Company and United Steel 


Workers of America. 
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One contract“ permits members of the 
grievance committte time off without pay 
to attend regularly scheduled committee 
meetings, or meetings pertaining to dis- 
charges or other matters which cannot be 
delayed to the next regular meeting, and 
to visit other departments to conduct legi- 
timate business of the committee, upon 
obtaining permission of his department 
superintendent. Another contract grants 
pay for similar meetings.“ A _ contract 
which “ provided that the company pay for 
time spent in handling grievances and in 
meeting with the company, on company 
time, also contains a section that if the 
company believes the union members are 
spending an undue amount of time in 
handling grievances, it shall have the right 
to correct this abuse, provided it first 
processes a grievance upon this conduct. 
grievance meetings, 
grievances, the 


The time for the 
for the investigation of 
visiting “ of different departments by union 
officials and the presence of outside union 
officials in the plant must of course be 
carefully and practically considered and re- 
stricted because of its effect upon the oper- 
ation of the plant.“ Whatever is agreed 
upon must be clearly set forth to avoid 
confusion or laxness of the part of officials. 
It is generally agreed that grievance meet- 
ings for discharges or other disciplinary 
action should be expedited and not re- 
stricted to the regular meeting day. 


Time limits for filing grievances as well 
as for the determination of the grievance 
at each step, and for the appeal from one 
most important for 


step to another, are 
the complaint. 


the prompt disposition of 
Provisions that failure to take action within 
the time limit that the grievance 
settlement is accepted or that the appeal is 
abandoned, are desirable features of any 
procedure. Sufficient time to allow the 
employee to discover that he has a griev- 
ance without undue watching for a griev- 
ance is also desirable; but once the employee 
is aware of it, he should not be allowed 
to sleep on his rights. One contract “ 
allows the employee 30 days after the em- 
ployee should reasonably have found out 
about the grievance. In the case of a dis- 
charge, since the employee is immediately 


means 





aware of the company’s action, the griev- 
ance, if any, should be filed without delay. 

In the processing of grievances, it is 
important that the procedure be followed 
carefully, but it must be realized that a 
too technical adherence may injure the 
good relations of the employer and its em- 
ployees. The grievance procedure should 
serve to restrict the bringing of unneces- 
sary or frivolous grievances, but of course, 
if a bona fide grievance arises, the em- 
ployer should seek to adjust it, regardless 
of whether the steps of the procedure have 
been followed with absolute correctness. 
This would be subject to considerations of 
wilful neglect by the employee of his rights, 
or injury to others who would be un- 
favorab:y affected because he has ignored 
his rights. It must be remembered that 
these limitations are not like ordinary stat 
utes of limitations, because here the persons 
involyed—the employer and the employee— 
are constantly in contact. It is, therefore, 
most advisable in the furtherance of good 
relations that justice be done, regardless 
of these limitations. In short the close 
intimacy of these day-to-day relations ne- 
cessitates the weighing of other considerations 

Some contracts restrict the award which 
may be granted to an employee who has 
been unjustly discharged to not more than 
the amount of pay lost or any 
amount agreed to between the parties.‘ 
Most contracts also state that the arbitrator 
shall have no power to add to, or subtract 
to modify any of the terms of 


lesser 
. 


from, or 
49 
agreement. 


Who May Handle the Grievance 


In the contracts quoted in the preceding 
part, we have found varied provisions as 
handle the grievance in the 
the em- 
union 


to who may 
process of seeking its adjustment- 
ployee presenting his grievance, the 
steward meeting with the supervisor, and 
the union grievance committee taking up 
the complaint with management. Regard- 
less of how binding these agreements assume 
to be, if they seek to restrict the aggrieved 
individual’s right to present and settle his 
grievance with his employer, they will run 
afoul of provisions of both the original 
NLRA” and the LMRA.” 





42 Elkhart Packing Company and United Pack- 
ing Workers of America. 
48 Pitman-Moore Company and Pitman-Moore 
Employees Independent Union. 
4 Container Corporation of America and 
United Paper Workers. See also footnote 17. 
* See footnote 36. 
# See footnote 17. 
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‘7 Continental Can Company and United Steel 
Workers of America. 

48 Curry-Miller Veneers 
Union No. 607. 

# See footnote 1. 

5% See footnote 4. 

51 See footnote 18. 
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The NLRA was passed for the purpose 
of protecting certain rights of the em- 
ployees with regard “to self-organization, 
to form, join or assist labor organizations 
and to bargain collectively through repre- 
sentatives of their own choosing,” that is, 
the representative chosen by a majority of 
the employees, such as a labor organiza- 
tion. However, it was not the intention 
of Congress that all the rights of individ- 
uals or of minorities should be absorbed 
in the prerogative of the majority of the 
employees to represent the employees in 
the appropriate bargaining unit as provided 
in the body of Section 9 (a) of the acts. 
Although in Section 2 (5) of these acts a 
labor arganization is defined as any organ- 
ization “which exists” among other things 
“for the purpose of dealing with employers 
concerning grievances,” there is nothing in 
this section to indicate that these listed 
aims are restricted to the purview of the 
labor organization. Moreover, Section 9 
(a) sets forth that “Representatives desig- 
nated or selected for the purposes of col- 
lective bargaining by the majority of the 
employees in a unit appropriate for such 
purposes shall be the exclusive representa- 
tives—in respect to rates of pay, wages, 
hours of employment, or other conditions 
of employment.” 


Thus all matters listed in Section 2 (5) 
are thereby placed within the province of 
the representatives except grievances, since 
grievances are not named in the body of 
Section 9 (a) as they are in Section 2 (5), 
where they head the list of objects for 
which the labor organization is formed. 
Thereafter follows the proyiso to Section 
9 (a) giving the “individual employee o1 
a group of employees . . . the right 
to present grievances to their employer.’ 
It is obvious that by this omission of the 
word “grievance” from the first part of 
Section 9 (a), Congress did not intend to 
place the handling of grievances solely in 
the jurisdiction of the exclusive representa- 
tives, but rather intended to allow an “in- 
dividual employee or a group of employees 

to present grievances to their em- 
ployer” with or without the presence of 
the exclusive representatives. 

So far as individual bargaining relates 
to the negotiation of rates of pay, wages, 
hours of employment and the conditions 


322J, I. Case Company v. NLRB, 8 LABOR 
ASES { 51,173, 321 U. S. 332, 337 (1944): see 
also Medo Photo Supply Corporation v. NLRB, 
8 LABOR CASES { 51,176, 321 U. S. 678 (1944). 
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of employment, if the employee is a mem- 
ber of a collective bargaining unit, repre- 
sented by a duly certified representative, 
the individual may no longer negotiate with 
the employer as to these matters, for the 
right to bargain with the employer is 
granted to the majority representative. 
This had been reaffirmed beyond question 
by the Supreme Court in the following 
language: 

“Individual contracts, no matter what 
the circumstances that justify their execu- 
tion or what their terms, may not be 
availed of to defeat or delay the proceed- 
ings prescribed by the National Labor 
Relations Act looking to collective bargain- 
ing, nor to exclude the contracting em- 
ployee from a duly ascertained bargaining 
unit; nor may they be used to forestall 
bargaining or to limit or condition the 


terms of the collective agreement.” ™ 


These decisions noted above, however, 
as pointed out by the Circuit Court ot 
Appeals: “. . . all deal with making con- 
tracts, not with adjusting grievances. 

They say nothing on the subject of per- 


. 9 53 
sonal grievances. 


It is clear from the meaning of this proviso 
that the individual employee or a group 


of employees had a right to present and 
discuss grievances with the employer and, 
11 possible, settle the orievances, whether 


or not there was a recognized collective 


bargaining representative, since this right 
is given to the individual employee in the 
proviso to the section which establishes 
the system of collective bargaining by the 
majority of the employees. The employer 
could also permit this to be done on com 


pany time.” However, prior to the passage 
yf the LMR \, the National Labor Rela- 
tions Board took an adverse view to this 
rather obvious construction, holding™ that 
a company committed an unfair labor prac 
tice in setting up a grievance procedure 
apart from the one established in the col- 

and which 


lective bargaining agreement, 


ran parallel to the contract grievance pro- 


cedure. The company contended that it 
had this right under the proviso in Sec- 


tion 9 (a) of the original NLRA. The 
Board disagreed, saying that this was an 
unlawful procedure in that the proviso 
only gave the right to employees to present 





588 Hughes Tool Company v. NLRB, 9 LABOR 

CASES { 62,503, 147 F. (2d) 69 (CCA-5, 1945). 
5629 USC Sec. 158(2) (1946); 29 USC Sec. 

158(2) (Supp., 1951). 

55 See footnote 5. 
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grievances. The Board then went on to 
say that “although it impliedly leaves 
an employer free, even after an exclusive 
representative of his employees has been 
duly designated, to receive and act upon 
grievances individually presented by em- 
ployees, it does not purport to confer any 
rights on employers.” 


The Board continued, saying, there 
is no distinct cleavage between collective 
bargaining and the settlement of grievances, 
whether individual or group, that 
since grievances and grievance procedures 
are normally the subject of collective bar- 
gaining, and since the grievance procedure 
is a part of the collective bargaining agree- 
ment, which is binding on the employer 
and all the employees, the proviso reserves 
to individual employees only the right to 
present grievances. Then according to 
this argument, the employees, being bound 
by the agreement to use only the grievance 
procedure could only present their griev- 
ances in the manner therein provided. If 
the grievance procedure barred the pre- 
sentation of grievances by individuals, fol- 
lowing the Board’s reasoning, the employees 
would be bound. However, the Board 
avoided discussing this possibility for it 
was too well aware that it would not stand, 
and it was also cognizant of the fact that 
the same end would be achieved by its 
interpretation, for even if it did admit that 
the employee may at least present his 
grievances, this would be an empty right if 
the individual could not press them. What 
difference would there be to the employee 
if the grievance were stopped at the pre- 
sentation stage or presentation were alto- 
gether prevented by the union? In either 
case, the union could completely control 
them, so that the right given in the proviso 
would be totally ineffective and valueless. 
Surely Congress intended to give a right 
to the individual which had some substance. 
It is apparent that the Board’s view is 
illogical and not responsive to the intent 
of the act, for it is clear, judging from 
the sections of the act quoted above, that 
in the minds of those who drafted the act, 
there was a definite distinction between the 
subject of collective bargaining and that of 
grievances, for otherwise this proviso would 
not have been added. The Board took its 
position regardless of the fact that several 


a 


courts had previously recognized the pro- 
viso as protecting these individual rights 
and despite the absence of any decisions 
supporting the Board’s contention. It has 
also been noted above, in contradiction of 
the Board, that grievance procedures are not 
necessarily a matter of collective bargaining.” 

In NLRB v. Union Pacific Stages, Inc." 
the Circuit Court of Appeals had held that 
“Section 9 (a) of the Act, contains 
the proviso that ‘any individual employee 
or a group of employees shall have the right 
at any time to present grievances to their 
employer.’ Thus the Act does not inhibit 
adjustment of individual grievances di- 
rectly between employee and employer and 
such procedure is entirely consistent with 
collective bargaining in matters affecting 
employees as a class. This finds support 
in NLRB v. Jones & Laughlin Steel Corp., 
ae. oS 


In Wilson & Company v. 
court cited the above decision 
proval in upholding the right of individual 
employees to negotiate with the employer 
concerning grievances. The court in NLRB 
v. Montgomery Ward & Company™ noted 
with favor the comment of the court in the 
last cited decision. 


NLRB* 


with 


the 


ap- 


The Circuit Court of Appeals, in review- 
ing the Board’s decision in the North Amer- 
Aviation™ case, held contrariwise to 
61 


ican 
the Board, saying: 

“If the proviso contained in the quoted 
section of the Labor Act and specifically 
affirmed as effective in the collective agree- 
ment encompasses adjustment of, and if 
necessary the prosecution of, any kind of 
grievance to a decision or through arbitra- 
tion, then plainly the statute makes it the 
Company’s right, if not its duty, to hear 
and determine any grievance presented to 
it, and its doing so could not constitute an 
unlawful labor practice.” 

Despite this very clear-cut conclusion 
reached by the Circuit Court of Appeals, 
completely reversing the Board’s position, 
the general counsel of the National Labor 
Relations Board issued an opinion nearly 
three months later on September 22, 1942, 
which even more strongly the 
Board’s views.” The opinion stated that 
this proviso did not mean what it had been 


restated 








% See footnote 3. 
571 LABOR CASES { 18,240, 99 F. 
(CCA-9, 1938). 


583 LABOR 
(CCA-8, 1940). 
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(2d) 153, 164 


CASES { 60,167, 115 F. (2d) 759 


596 LABOR CASES f 61,462, 133 F. (2d) 676 
(CCA-9, 1943). 

© See footnote 5 

*! See footnote 6. 

21 CCH Labor Law Reports (4th Ed.) { 3210. 
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‘In the development of a smoothly 
functioning grievance procedure in a 
plant, the agreement provisions 
themselves are of less importance 
than the attitude of the parties to the 
agreement.'’ — Monthly Labor Re- 
view, United States Department of 
Labor (August, 1946). 





assumed to mean, but that it only gave the 
right to the employee to appear at each 
stage of the grievance procedure while the 
negotiation of the grievance was in the 
hands of the majority representative. This 
interpretation rejects the idea that the 
proviso confers “ upon an employer 
a correlative right or duty to receive and 
act upon individual or group grievances 
without reference to the exclusive repre- 
sentative and without reference to griev- 
ance procedure provided in the collective 
agreement.” © 


defiant 
used 


this 
had 


” 


The Board took 
although the court“ 
words “right” and “duty 


position 
both the 


The effect of such an interpretation of 
the proviso would be to destroy its value 
as a protection to the rights of the minority 
employees who might wish to take up their 
grievances themselves without the assist- 
ance of the union. The common view is 
that the proviso inserted as a sop 
to those who held back from turning over 
the whole field of labor relations to the 
union, which by high pressure methods or 
otherwise has gained the right to represent 
the employees in an appropriate unit, and 
that it was intended to give to the individ- 
ual the right to present and negotiate his 


was 


grievance. The later court decisions unani- 
mously support this interpretation. 
This view was well expressed by the 


New York Labor Relations Board® in 
commenting upon a similar proviso in the 
New York act:“ “It thus serves to restrict 
The opinion of the gen- 
eral counsel continued: ‘‘the exclusive repre- 
sentative is entitled to negotiate and contract 
in behalf of all employees. It is vitally inter- 
ested in the day by day interpretation and 
application of the terms of its contract as in- 
volved in the settlement of grievances and in 
the establishment of precedents involved in the 
determination of grievances.’’ 

* See footnote 6. 

® Shanty Shops, Inc. and Chain Service Res- 
taurant Employees Union, Local No. 42, Case 
No. SU-4619, NYLRB, 8 LRRM 395 (June 6, 
1941). 


®3 See footnote 62. 
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what otherwise might be a grant of un- 
limited power to a majority union, in the 
exercise of which individual or minority 
rights might be completely destroyed. The 
proviso further assures employers that they 
are free if they desire, to 
ances with individuals or 
sentatives, even though a majority representa 
tive has been designated for the purpose of 
collective bargaining.” 


discuss griev- 


minority repre 


The New York act goes further than 
the wording of the NLRB in that it per- 
mits minority representatives to present 


grievances, while they are not mentioned in 


the federal law. From our review of these 


decisions, it is evident that the NLRB 
sought to withdraw even this small right 
to handle his grievance which the Act 


allowed to the individual who does not see 
in unionization the full and only salvation 
of the’ worker. 

The NLRB, not satisfied with its general 
counsel’s flaunting of the Circuit Court of 
Appeals, continued upon 
of attempting to negate the significance of 
the proviso. In another case,” the em- 
ployer settled grievances with employees 
without consulting the exclusive representa- 


its prior course 


tive. The Board, quoting from its North 
American Aviation decision,® held here too 
that “the respondent is precluded from 


settling grievances with anyone other than 

the union.” 

Board 
“On 


The appellate court rebuffed the 
and, referring to the act, held that 
the contrary, it expressly gives each em- 
ployee or group of employees the right to 
their the em- 
The purpose is to preserve in each 


present grievances to 
ployer. 
employee as a right this direct approach to 
the employer to secure full consideration 
of his case.” 


own 


The court continued: “. . the repre 
sentative, when not asked to present the 
grievance, but is attending to safeguard 


the collective bargaining, cannot exclude the 
griever, and withdraw his grievance or destroy 
it by not permitting its consideration.” ™ 
* **Provided, that employees, directly or 
through representatives, shall have the right at 
any time to present grievances to their em- 
ployer.’’ 

&? Hughes Tool Company, 56 NLRB 981 (1944). 

88 See footnote 5 

®* See footnote 53. 

7 See footnote 53. In the contract between 
the employer and the union, it was provided 
that ‘‘an employee, feeling aggrieved, may take 
the matter up directly with his foreman, with 
or without the presence of a member of the 
Steelworkers grievance committee as he may 
elect.’’ (Continued on following page) 
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While this allowed the majority repre- 


sentative to be present, to which there 
could be no objection unless the repre- 
sentative was employing coercive tactics, 


the grievance was definitely taken out of 
his control. Since the purpose of his pres- 
ence is solely to “safeguard collective bar- 
gaining,” that is, to assure that there is no 
change in the agreement, and that the par- 
ties do not engage in collective bargaining, 
it is plain that the court did not regard 
the settlement of grievances as being col- 
lective bargaining as the Board had held. 


From these further comments, it is clear 
that the court considered that it was en- 
tirely proper for an employer to settle 


grievances with the employee if they did 
not involve any interpretation or change of 
the collective contract. The court by this 
language would appear to exclude a griev- 
ance involving an interpretation of the con- 
tract. If this was its intention, the court 
was confused as we note below, but a care- 
ful reading of the opinion indicates an in- 
tention only to exclude such interpretation 
as would change the collective agreement. 

In its decision” the Board did concede 
that if the union representative refuses to 
appear and take part in the settlement of 
the grievance, the employer may meet and 
negotiate the grievance with the employee 
or employees. Although the Board recog- 
nized in this particular case a weakness in 
its position should the union be hostile to 
the minority or individual, it nevertheless 
refused to receive evidence that ihe 
had refused to present grievances for non- 
employees, saying that “. . . the 
refusal of the Union to present 
grievances for an individual or group of 
individuals does not . deprive the Union 
of its rights under the Act.” 


union 


union 
failure or 


The court in commenting on this situ- 
ation said: “When the Steelworkers union 
accepted certification as the bargaining 
representative for the group, it accepted a 
trust. It became bound to represent equally 
and in good faith the interests of the whole 
group.” ™ In the light of the Supreme Court 





(Footnote 70 continued) 

The court continued to say: ‘‘There would 
be no impropriety under this provision in thus 
disposing of grievances without the presence of 
the bargaining representative, for it has been 
waived.’’ 

The court went on, saying that: “It is only 
by a great strain that the mere omission to 
notify the representative of the pendency of 
grievances of sorts which the employer con- 
siders, and so far as is shown correctly con- 
siders, to involve no interpretation or change 
of the collective contract, can be called a re- 
fusal to bargain.”’ 
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“The characteristics of grievance 
procedure in settling grievances to 
the mutual satisfaction of unions and 
management are good faith and 
confidence in each other. . . .""-— 
Monthly Labor Review, United States 
Department of Labor (August, 1946). 





decision cited by the court, it is apparent 


that the Board has misstated the law. 


In the U. S. Automatic Corporation case,” 
the Board reiterated its position, citing the 
case of J. I. NLRB®* in support of 
its decision. Board’s 
position is revealed by reading that case 
which holds that individual contracts are 
rendered ineffective by the negotiation of 


Case v 
The weakness of the 


a collective bargaining agreement if such 
individual contracts conflict with the col- 
lective agreement. That case dealt “with 


contracts and not with adjusting 


making 

grievances.” ” A study will reveal further- 
more that there is no mention of grievance 
in this decision or the companion one, and 
the word “grievance” doesn’t appear. 
Neither is there any discussion of grievance 


even 


in the Board’s own decisions,” which are 
concerned solely with the matter of indi- 
vidual contracts and their conflict with 
collective bargaining. This distorted inter- 
pretation is not surprising, as the Board 
has on several occasions twisted the lan- 
guage to the facts in its effort to bring 


grievances within the scope of collective 


he neni 78 
bargaining. 


Still later in the Arundel Corporation 
case,” where the company was charged 
with an unfair labor practice because it 
had dealt with its employees concerning 


grievances directly and individually with- 


to the union, the Board again 
a0 


out reference 
quoted from the above cited cases. 
cases dealt with the conflict of individual 
bargaining with collective bargaining and 
were held to afford a basis for condemning 


These 


See footnote 67. 

7 See footnote 53. 

73 Steele v. Louisville 
9 LABOR CASES { 51,188, 

74 57 NLRB 124 (1944). 

7% See J. I. Case case, footnote 52. 
® See footnote 53. 
7 See J. I. Case Company, 42 NLRB 85 (1943); 
Medo Photo Supply Corporation, 43 NLRB 989 
(1942). 

8 Oities 
(1940). 

7 59 NLRB 505 (1944). 

*” See footnote 42. 
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the action of the company by describing 


such conduct as individual bargaining. 


In the Draper Corporation case," where 
the compan¥ had discharged a certain mi- 
nority group of employees who had gone 
on strike because they were dissatisfied 
with the progress of the collective bargain- 
ing negotiations, and the company had 
failed to put them back to work when they 
refused to return except in a group, the 
NLRB held the employer guilty of an 
unfair labor practice. The appellate court 
disagreed with the Board saying that: 

“The proviso to Section 9 
ing to individuals or groups of employees 
the right to present grievances to the em- 
ployer, negatives by necessary inference the 
right on their part to call strikes for the 
purpose of influencing the bargaining being 
representatives 


preserv- 


carried on by the chosen 
of all the employees.’ 


82 


Here again the circuit court of appeals 
emphasized the distinction between the 
right of employees to present grievances ta 
their employer and the right of the majority 
representative to bargain collectively. 


The National War Labor Board indicated 
in a number of its decisions that it under- 
stood the distinction which exists between 
collective bargaining and the settlement of 
Heretofore it had directed that 
when the arbitration 
tage, the arbitrator should “first determine 
whether the dispute is a grievance or a 
matter properly the subject of collective 
* However, in certain dispute 


grievances, 
grievances reached 


S 


bargaining.” 
cases where employers had sought to incor- 
porate in their contract the right given in 
the proviso in Section 9 (a) of the NLRA, 
the National War Labor Board revealed its 
failure to comprehend the full significance 
of that provision by denying to these em- 
ployers their request.“ Although on these 
past occasions the NWLB had in this 
manner refused to order the inclusion of 
the proviso in collective bargaining agree- 


81 52 NLRB 1477 (1943). 
% NLRB v. Draper Corporation, 8 LABOR 
CASES { 62,168, 145 F. (2d) 199, 203 (CCA-4, 
1944). 

8% Sun Shipbuilding & Dry Dock Company, 
3 WLR 404, 407 (1942). See, also, Winchester 
Repeating Arms, 6 WLR 359 (1943); Baltimore 
Transit Company, 4 WLR 363 (1943). 

8% Tucas Machine Tool Company, 11 WLR 26 
(1943); Borg-Warner Corporation, 10 WLR 631 
(1943). 

®% See footnote 2. ‘‘Should any employee feel 
that he has been treated unjustly, his griev- 
ance, if presented during working hours, shall 
be submitted first to the foreman by the ag- 
grieved employee; with or without his 
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ments, it did, nevertheless, in some de- 
cisions, order that grievance procedures be 
included in these agreements, in the first 
step of which the grievance might be taken 
up at the employee’s option either with the 


foreman al 


me or with a representative of 
the union, but without any provision for a 
review of the grievance settlement by the 
collective bargaining agent if there was a 
settlement between the employee and the 


foreman alone.” 


While this first step would put into effect 
the intent of the proviso of Section 9 (a), 
it did not insure to the employee the right 
to proceed to the second step without the 
intervention of the union. Later the Board 
took a position which not only violated the 
expectation of Section 9 (a) but also was 
in conflict with the first step of these griev- 
ance procedures which it had heretofore 
approved of and had ordered to be included 
in the collective bargaining agreements. In 
the Douglas Aircraft Company™ case the 
NW LB ordered that the parties incorporate 
in their agreement a provision restricting 
the right of the employer to settle griev- 
ances with individuals at the first stage of 
the grievance procedure, or at any stage. 
In addition to narrowing the meaning of 
grievance previously accepted, the NWLB 
would have limited settlements to 
very trivial matters.” 
not to bar completely the first step of such 


these 


However, in order 


grievance procedures which it had ordered 
in the past, it turther directed that the 
parties might 
the settlement of grievances at the first step 
without participation of the union.” In so 
doing the NWLB acted contrary to the 
position taken by the NLRB in the Hughes 
Tool Company™ case and a recent decision,” 
where the Board found an employer guilty 
insisting that the 
union agree in the contract that the 
be excluded from the first step unless re- 
quested by the grievant. This demand was 


agree upon a procedure for 


of refusal to bargain for 
union 


where 
union representative accompanying him. Fail- 
ing satisfactory explanation, adjustment, or 
settlement by the foreman, such grievance may 
be submitted to the works superintendent by 
the aggrieved employee or the Union or both; 
: P See, also, McQuay-Norris Manufactur- 
ing Company, 9 WLR 538 (1943). 

86 25 WLR 57 (1945). 

8% Curtiss-Wright Corporation, 27 WLR 48 
(1945). 

8 Chicago Flexible Shaft Company, 26 WLR 
401 (1945). 

8 See footnote 67. 

* See footnote 24. 

*" See footnote 53. 


in accord with the appellate court,” 
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This form, a composite of several actual forms, provides only for recording the first two 
steps. This is adequate in the great majority of cases since most grievances are settled 
without further appeal. When further appeal is necessary, separate forms may be provided 
for the higher stages. 


GRIEVANCE REPORT 


Name of Company 


Local 


Ledger No. 


Name of Union 

Name of aggrieved employee 
Clock No Dept. Shift Job 
Foreman or immediate supervisor 


Employee’s statement of grievance: 


Signature 
of employee 


Date presented 
to toreman 


Foreman’s answer 


Signature 


Date. Sew of foreman 
Date to Business 
Representative Name 


Date to Industrial Relations Department: 


Disposition of case: 





this decision arose out of a dispute coming 


the union had waived its right to be pres- 
under the Railway Labor Act of 1934, its 





ent. Such a position of the NWLB showed 
great confusion in its views as to the 
processing of grievances. 

Until 1945 this question as to who might 
handle the grievances had not come before 
the Supreme Court. In Elgin, Joliet & East- 
ern Railway v. Burley,” the Supreme Court 
had to determine whether the union might 
handle the employee’s grievance without 
his authorization and consent. Although 


% 325 U.S. 711 (1945). 
% See footnote 92 at p. 733. 
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individual for minor ones. 


application to matters arising under the 
NLRA is clearly implied by the citation of 
the NLRB cases. The Court said: 

“The Unions, apparently, like petitioner 
in this case, interpret the Act as not con- 
templating two distinct systems for the 
settlement of disputes, one wholly collec- 


tive for major disputes, the other wholly 
13 
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“Accordingly, petitioner urges that the 
statute, both by its terms and by its pur- 
pose, confers upon the collective agent the 
same exclusive power to deal with griev- 
ances, whether by negotiation and contract, 
or by presentation to the Board when agree- 
ment fails, as is given with respect to major 
disputes. And the aggrieved employee’s 
rights of individual action are limited to 
rights of hearing before the Union and 
possibly also by the carrier.” ™ 

This is the position which the National 
Labor Relations Board took in these vari- 
ous decisions which we have quoted above, 
but it is not that of the Supreme Court as 
the remainder of its opinion sets out: 


“We think that such a view of the stat- 
ute’s effects, in so far as it would deprive 
the aggrieved employee of effective voice 
in any settlement and of individual hearing 
before the Board, would be contrary to the 
clear import of its provisions and to its 
policy.” 


“It would be difficult to believe that Con- 
gress intended by the 1934 amendments, to 
submerge wholly the individual and mi- 
nority interest, with all power to act con- 
cerning them, in the collective interest and 
agency, not only in forming the contracts 
which govern their employment relation, 
but also in giving effect to them and to all 
other incidents of that relation. Acceptance 
of such a view would require the clearest 
expression of purpose. For this would mean 
that Congress had nullified all pre-existing 
rights of workers to act in relation to their 
employment, including perhaps even the 
fundamental right to consult with one’s em- 
ployer, except as the collective agent might 
permit. Apart from questions of validity, 
the conclusion that Congress intended such 
consequences could be accepted only if it 
were clear that no other construction would 
achieve the statutory aims.” ™ 


The Court pointed out, after quoting the 
provision of the law similar to the NLRA 
that: “Rights of conference are not identi- 
cal with rights of settlement. But the pur- 
pose of conference and the duty to treat is 
to bring about agreement.”” This confer- 
ence is all that the NLRB would have per- 
mitted under the original act, and so would 
have denied the right or duty to bring 
about a settlement. 





further: 





The Court commented “In the 
view we take the Act guarantees to the 
aggrieved employees more than merely 
the right to be heard by the Union and the 
carrier. We cannot say that the terms of 
the proviso are so limited.”” The 
Court further explained the distinction be- 
tween collective bargaining and the handling 

; precisely the 


of grievances as being 
difference between making settlements et- 
fective only for the future and making them 
effective retroactively to conclude rights 
claimed as having already accrued which 
marks the statutory boundary between 
collective bargaining and the settlement ot 
grievances. The latter by explicit definition 
includes the ‘interpretation or application’ 
of existing agreements.” ” 

The company contended moreover, in 
undoubted concert with the union, that if 
the collective bargaining agent only had 
power to deal with those matters as to the 
future, it would make the settlement less 
convenient than if the power to deal with 
grievances were vested exclusively in the 
collective agent. The Court could not 
swallow such an argument and responded: 


“ 


. it cannot outweigh the considerations 
of equal or greater force which we think 
Congress has taken into account in pre- 
serving the individual workman’s right to 
have a voice amounting to more than mere 
protest in the settlement of claims arising 
out of his employment.” ™” 

This detailed opinion of the Supreme 
Court is an effective answer to the conten- 
tions and arguments of the NLRB, reiter- 
ated again and again. It was these decisions 
of the NLRB, disregarding and miscon- 
struing the original act™ and ignoring the 
decisions of the circuit courts of appeal dis- 
cussed above, which caused Congress to 
incorporate the rulings of the courts as to 
Section 9 (a) in the LMRA. These ad- 
ditions to the proviso make it clear without 
any danger of contradiction that the indi- 
vidual employee has the right to present 
grievances to his employer and to have 
them adjusted, “so long as the adjustment 
is not inconsistent with the terms of a 
collective bargaining agreement, then in 
effect,” and provided “the bargaining repre- 
sentative” is “given an opportunity to be 
present.” 





* See footnote 93. 
® See footnote 93. 
* See footnote 93. 
™ See footnote 92 at p. 735. 
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%§ See footnote 92 at p. 736. 
® See footnote 92 at p. 739. 
10 See footnote 92 at p. 741. 
11 See footnote 4. 











These additions do not limit the right 
which the courts had recognized before in 
the individual to present his grievance and 
have it settled, for naturally the employer 
could not grant concessions in collective 
bargaining to an individual contrary to the 
contract. Moreover, it is proper to permit 
the bargaining representative to be present 
at the negotiation and adjustment of griev- 
ances to be certain the contract is being 
complied with, provided the bargaining 
representative is not seeking to intimidate 
or coerce the individual employees contrary 
to Section 8 (b) (1).*” 

Consequently, it is with surprise that we 
read the opinion™ of the distinguished 
Chief Judge Hand in which he contended 
that it was possible to construe the origi- 
nal proviso as permitting settlements to be 
made by the employer and the individual 
in violation of the collective bargaining 
agreement. That was the Board’s argu- 
ment which it gave to justify its view that 
there was no distinction between collective 
bargaining and grievances. This extreme 
conjecture has no support in any of the 
court cases, for in none of the proceedings 
was it shown that the adjustment of these 
grievances had changed the agreement. 
The court decisions must be read in the 
light of what the Board was attempting to 
do. There was no interference with “the 
finality of the certified agent’s authority.” 
It is rather amazing, if the distinguished 
judge is correct, that no support was given 
to these views of the Board in any of the 
decisions of the courts before the amend- 
ment of the act. 

The Chief Judge viewed the Fifth Cir- 
cuit’ as drawing back from the language 
of the Ninth Circuit, but a close reading 
of the cases will show that the Fifth Cir- 
cuit merely filled in the lines as required 
by the issues raised in the Board’s holding 
in that case.” That court’s ruling is 
squarely in line with those other decisions 
on this section. The Chief Judge said that 
the Fifth Circuit held that “ ‘grievance’ 
must be understood to be limited to ques- 
tions of minor importance.” If by “ques- 
tions of minor importance” the Chief Judge 
meant all matters not dealing with the 
making of the contract, then we can agree, 
for there the court says that: “. . . it is 
plain that collective bargaining in respect 


to rates of pay, wages, hours of employ- 
ment and other conditions of employment 
which will fix for the future the rules of 
the employment for everyone. in the unit, 
is distinguished from ‘grievances’ which 
are usually the claims of individuals or 
small groups that their rights under the col- 
lective bargain have not been respected.” ™ 

The Fifth Circuit went on to say, and 
we believe mistakenly, that “These claims 
may involve no questions of the meaning 
and scope of the bargain, but only some 
question of fact or conduct peculiar to the 
employee, not affecting the unit.”** The 
court shows great bewilderment as this 
last statement conflicts with the one quoted 
immeditely before as to the meaning of 
grievances, for “the claims of individuals 
or small groups that their rights under the 
collective bargain have not been respected” 
would certanily involve “questions of the 
meaning and scope of the bargain.” Fur- 
thermore, it does not go along with the 
next sentence, which says, “They may, 
however, raise a question of meaning of 
the contract.” The Fifth Circuit did not 
have the advantage of the Supreme Court’s 
statement as to grievances that, “The latter 
by explicit definition includes the ‘interpre- 
tation or application’ of existing agree- 
ments, but the Chief Judge did. The 
change in Section 9 (a) was to strengthen 
it and to forestall the Board’s program of 
nullification if the Board sought to disre- 
gard the Supreme Court, as it had the cir- 
cuit courts of appeal. 


9? 109 


The amendments to the act did not, as 
the Chief Judge seems to think, change the 
interpretation of the proviso by the courts 


but has incorporated their views. The change 


which has resulted is that recognition is 
specifically given to the individual’s right 
to settle grievances with the employer with- 
out the interference of the union, which 
right was set forth in the original act but 
which the Board sought to nullify. It is 
therefore clear that the individual on his 
own, or the individual acting through the 
union, may process his grievances. 


What Constitutes Consideration 
of a Grievance 


Most collective bargaining agreements, in 
setting forth the grievance procedure, pro- 





102 See footnote 18. 

18 Douds v. Local 1250, 16 LABOR CASES 
65,015, 173 F. (2d) 764 (CA-2, 1949). 

104 See footnote 53. 

18 See footnote 6. 
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TYPICAL GRIEVANCE PROCEDURE FOR SMALL FACTORIES 


Provided in the standard agreement between the Amalgamated Clothing Workers 
of America and the Laundry Workers’ Joint Board of Greater New York, A. C. W.A. 


and the New York Laundry Industry. 























EMPLOYER 
REPRESENTATIVE 





Representative of 
the Employer 


(Foreman) 














Firm 





wner or iiadnager 
(O VM ana 











STEP UNION 
NUMBER REPRESENTATIVE 

ONE Shop Chairman takes up 

(Steward) grievance with 
Union Representative ; 

TWO takes up 
(Business Agent) grievance with 
THREE Arbitration by Impartial Chairman 














vide in addition that on the one hand the 
employer will not engage in a lockout, and 
on the other, the employees and union will 
not take part in a strike or work stoppage 
until the parties have endeavored to adjust 
the grievance by exhausting all of the vari- 
ous means contained in the grievance pro- 
cedure.” In other words, the parties agree 
to take up the grievance, giving it full and 
sincere consideration at each stage of the 
grievance procedure, until either party con- 
cludes after the full and unabbreviated per- 
formance of the final step that there is no 
advantage in continuing the consultations. 
It is to be conceded that each party does 
not always enter into the negotiations for 
the adjustment of the grievance in this 
earnest manner, since either one may be 
displeased at the matter’s being recognized 
as a grievance. In addition either one may 
be disgruntled at its failure to secure ac- 
knowledgment of its interpretation of the 
agreement and may be impatient to apply 
economic pressure upon a stubborn and 
equally determined opponent to attain these 
demands. However, if the well-spoken 
although somewhat vague phrases, which 
frequently appear at the beginning of con- 
tracts often worded “For the purpose of 
promoting harmonious relations between 


the employer and the employees,” ™ are to 


have any significance, their realization re- 
quires that the parties enter into the griev- 
ance proceedings with the intent of utilizing 
it to the fullest extent in an effort to adjust 
their disagreements. 

The parties in writing the contract must 
intend and hope to provide an instrument 
which will in a satisfactory fashion govern 
their relations for their mutual benefit, even 
though the agreement not be com- 
pletely satisfactory to either party and may 
contain provisions to which one side or the 
other may object. Nevertheless, it must be 
the desire of both parties that this agree- 
ment shall establish more stable relations 
and an atmosphere which will insure better 
production and more wholesame conditions 
of employment. Obviously the purpose of 
the agreement is not to do a perfunctory 
act of goine through certain meaningless 
motions which will not have nor are ex- 
pected to have, any favorable results, but 
is to promote “harmonious relations.” To 
the union the agreement represents a gain. 
The employer has conceded certain advan- 
tages to it and agreed to act in a certain 
manner in order to attain aims toward 
which it has been striving. The grievance 
procedure represents a particular benefit to 


may 





n° Thiesing Veneer Company and Local In- 


dustrial Union No. 607. 
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14 Standard Electric Steel Castings Company 
and International Molders & Foundry Workers 
Union of North America, AFL. 
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both parties. In it the employer has agreed 
to meet with the union at certain steps, to 
hear the union’s arguments with regard to 
alleged grievances, and to seek some rea- 
sonable settlement. Conversely, the union 
has agreed to refrain from certain actions 
until these efforts to settle the dispute are 
concluded. 


In the first step of the grievance pro- 
cedure, the supervisor and the grievant 
should meet in an effort on each ‘side to 
explain in a reasoned and temperate way 
what happened to create the grievance, 
either by recounting the employer’s inter- 
pretation of the alleged violation or the 
union’s understanding of the circumstances, 
with the aim of persuading the other. But 
if either side seeks to utilize the meeting 
to force its views, either in violation of 
the contract or in violation of good relation- 
ships, the procedure will have accomplished 
nothing toward the removal of the com- 
plaint. If collective bargaining agreements 
are to be a contribution to good will and 
orderly relationships, and we must presume 
that such is their purpose, the performance 
of this procedure must represent the con- 
scientious effort of the parties to this end. 
If at the next step the persons above in 
the hierarchy of management do not meet 
seriously and earnestly in a determined 
exertion to bring about an adjustment, the 
ends to be sought will have been evaded 
by the parties, and immediate advantages 
will have usurped the place of long-term 
gains. 

If all that is necessary under the agree- 
ment is that the management and union 
representatives confer, that is, merely meet 
and talk, with no intention of ‘“promoting”’ 
those “harmonious relations,” a simple con- 
ference at each step, followed by the par- 
ties going their several ways would fulfill 
the bare contract language. The parties 
might then participate in a lockout or 
strike. Yet unquestionably the purposes 
expressed by the agreement would not have 
been complied with. Plainly, for the parties 
to meet and briefly. confer, without en- 
deavoring to realize some acceptable so- 
lution, would achieve no end but would 
serve only to aggravate feelings. Surely to 
meet and confer must mean to discuss and 
exchange views not only once but on sev- 
eral occasions, if it seems desirable to the 
parties, and it should be desirable, for the 
settlement of disputes by peaceful means 
must be more productive of harmony and 


well-being than the war of lockout and 
strike, if it does not require the abandon- 
ment of bona fide principles. 


We note here for guidance the NLRB’s 
misconstruction of the proviso in Section 9 (a) 
of the original NLRA, wherein it held that 
a mere formal presentation of grievances 
was all that was required or permitted 
under the proviso which stated that individ- 
ual employees might present grievances to 
their employer.” This view was uniformly 
rejected by the courts, which construed this 
clause as permitting not only the physical 
act of presenting the grievance but also the 
adjustment of grievances with  individ- 
uals..“ Similarly, we must construe such 
clauses of conference and meeting in the 
collective bargaining agreement to require 
more than mere formalities. 

We cannot say that when the parties have 
conferred once that the aim or intent of the 
parties has been accomplished. We can con- 
cede that the circumstances of the contro- 
versy may be such that after a meeting, 
tempers may have flared and bitterness in- 
creased to such an extent that the parties 
have refused to meet again, or if after such 
a conference the parties are at an impasse, 
and they agree that it is useless to come 
together again, that technically they are 
freed from their convenant not to engage in 
a lockout or strike, yet realistically they 
should not be, since the relationship of 
employer and employee being commonly a 
continuing one, unlimited effort should be 
made to prevent its rupture. Although the 
parties may be bitterly angry at each other, 
barring unconscionable conduct, it is short- 
sighted for either to bring economic force 
at once. Of course, either party may desire 
to apply pressure against the other in order 
to get the matter settled as quickly as pos- 
sible, but the parties are not in compliance 
with the contract when they rush into the 
acerbation of a lockout or strike without 
sincerely trying to resolve their dispute. 

Moreover, if at the end of the first meet- 
ing a second meeting is planned, or if the 
parties take the discussion home with them 
to think over the situation without setting 
any definite date for further meetings, we 
cannot say that the conference is ended 
or that the final step of the grievance pro- 
cedure has been completed which will re- 
move the bar upon their conduct. It is not 
the mere act of conferring which restrains 
the forbidden activity; but, so long as the 





112 See footnote 5. 
113 See footnote 6. 
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parties are considering by the use of confer- 
ence and discussion a solution or adjust- 
ment of the grievance, neither party may 
engage in the forbidden activities. Nor is 
the adjournment of the second meeting the 
termination of the matter if no one has de- 
clared the issue settled. Considering and 
conferring on the grievance is not limited 
to the time of actual meeting, for after a 
meeting, when they adjourn to allow fur- 
ther deliberation for a solution with a view 
to another meeting, the grievance is still 
being considered. To take the position that 
consideration of the grievance ceases at the 
adjournment of each individual conference 
is to view the facts in a false light and to 
construe the contract artificially. When the 
meetings are adjourned, it is done so as to 
allow a recapitulation of ideas and to probe 
further into the possibilities of a solution. 


Moreover, if, while meetings are being 
carried on, planned or contemplated, one 
side plans a lockout or secures approval of 
a strike to take place at some indefinite date, 
the matter is still being considered even 
though these actions are in conflict with the 
spirit and purpose of the agreement. Such a 
violation may not be relied upon in an effort 
to show that the grievance was no longer 
being considered, since the meetings and 
conferences were continuing with the aim 
of arriving at a settlement and the apparent 
duplicity of the party cannot negative the 
actual consideration. In addition, neither 
party has declared to the other its intention 
to discontinue the meetings, although the 
possibility of discontinuing them some time 
in the future is apparent in the preparation 
for a strike. Also, such preparation for a 
strike may merely be an attempt to apply 


pressure on the employer with no imme- 
diate intention of engaging in a strike. 

“The purpose of conference and the duty 
to treat,” as pointed out by the Supreme 
Court, “is to bring about agreement.” If 
the grievance procedure is not used with 
that purpose in view, then the grievance 
procedure is not being followed regardless 
of whether a peaceful adjustment is finally 
achieved. 


Conclusion 

To recapitulate briefly, let us remember 
that the satisfactory processing of griev- 
ances is one of the most vital problems 
which confronts management. To under- 
stand this, management must constantly 
bear in mind that this group relationship 
is subject to the uncertainties and frustra- 
tions of the individual member, intensified 
by the fears that each one may feel bein; 
a part of the mass and hence not able to 
solve his own individual problems. Like- 
wise they, the members, are peculiarly sus 
ceptible to the pressures of other groups or 
persons who seek to guide or control their 
activities and decisions on the argument that 
it is the best for all of them, a situation 
which might be different if the members 
were able to act individually. The employees 
and the union must not forget that the em- 
ployer is subject to the burden and fears 
for the successful operation of the business 
upon which their jobs depend and for which 
jobs there may not be a ready substitute 
Consequently, in processing grievances each 
side should seek to handle the question or 
dispute in such a manner that the fears of 
the other side are not aroused unduly either: 


[The End] 


in appearance or in fact. 





‘AN EARLY VIEW OF 


“The manual worker was coming to be 
regarded from two angles. In the first 
place, his work was of vital importance to 
the nation, but in the second place, his 
subsistence was an expense to the nation. 
Wages came almost to be considered as 
a social cost. Many writers thus came to 
analyse the expenditure of the working 
classes as if it were a national expense. 
Snuff-taking, ribbons, silk, dram drinking 
and, in particular, tea were all denounced 
as debauchery, idle luxury and extrava- 
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gances which the mation cannot afford. 
Finally, we may quote, perhaps, the strong 
est condemnation because it came from th« 
pen of one of the great English novelists 
‘To be born for no other pleasure than 
to consume the fruits of the earth is the 
privilege of very few. The greater part of 
mankind must sweat hard to produce them 
Six days shalt thou labour was the 
positive command of God.’ (Fielding, An 
Enquiry, 1751, pp. 6-7).”—Somervell, /ndu. 
trial Peace in Our Time. 





114 See footnote 92. 
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Employee Entitled to Benefit of Doubt 


The court, in Tobin v. Wills, d.b.a. Fulton 
Chenille Robe Company, 22 Lapor Cases 
{ 67,084 (DC Ga., 1952), held that where 
an employer has failed to keep records of 
the hours worked by an employee, the 
court in resolving conflicting evidence of 
the number of hours worked must give the 
benefit of the doubt to the employee. 


In the suit for overtime compensation 
brought by the Secretary of Labor in behalf 
of an employee, the testimony as to the 
actual number of hours worked was vague 
and indefinite. No records had been kept 
of the number of hours worked. The court 
found that the employee worked for 50 
hours per week in each workweek in ques- 
tion. Since the employee was hired at the 
rate of $60 per week, he was awarded 
additional overtime compensation for 10 
hours per week at the rate of $.60 per hour, 
or one half of the average hourly rate of 
$1.20. 


Questions and Answers 
on WSB Pension Policy 


The Wage Stabilization 
sued a series of questions and answers on 
General Wage Regulation 21 governing 
pension and profit-sharing plans of the 
deferred-compensation type. The questions 
and answers take into account standard 
practices not covered by GWR 21, thus 
eliminating the necessity of referral of 
these practices to the Welfare and Pen- 
sion Committee for review. The questions 
below are not exhaustive, and other pro- 
visions in plans which are within the spirit 
of the Regulations and not unstabilizing 
will also be approved. 
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3oard has is- 


Q. 1. How may a pension plan or a 
profit-sharing plan of the deferred-compen- 
sation type be established or amended? 

A. You may establish or amend such a 
plan only in accordance with the standards 
and provisions of GWR 21. 

Q. 2. What procedure must a petitioner 
(employer and union, if any) follow to 
obtain Board approval of a pension or 
profit-sharing plan under GWR 21? 
Form 502 at the local 


A. Get a copy of 
office of the Wage-Hour Division, United 
States Department of Labor, and file it 


directly with the WSB, Washington 25, 
D. C. The WSB will acknowledge the 
petition, and the plan may be put into oper- 
ation 30 days after the date of the ac- 
knowledgment unless within that period you 
receive a notification to the contrary. If in 
its acknowledgment letter the Board specific- 
ally approves the plan, it may be put into 
effect without waiting the prescribed 30 
days. 

Q. 3. Will the Board disapprove pension 
plans providing for a normal retirement 
age for any employees at less than age 65°? 

A. The Board has given no flat answer 
to this query but has indicated that under 
its current policies it will not disapprove a 
pension plan only because it provides that 
the normal retirement age for female em- 
ployees is age 60. 

Q. 4. May a pension plan filed under 
GWR 21 provide for retirement prior to 
normal retirement age? 

A. Yes, provided that under the plan 
you reduce benefits to such an employee 
according to Section 2(a)(1) and Section 
2(a) (2). 

Q. 5. Why are unit benefit plans ex- 
the requirement of Section 


cepted from 
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2(a)(1) that retirement benefits for an em- 
ployee who retires prior to normal retire- 
ment age shall be reduced in an amount 
which takes account of the additional years 
of service the employee would have ac- 
cured had he remained in service until 
normal retirement age? 

A. Since, under a unit-benefit plan, the 
amount of the retirement benefit is de- 
pendent on the number of years of credited 
service acquired by your employee, the 
reduction contemplated by Section 2(a)(1) 
of GWR 21 automatically results from the 
normal operation of such plan. Thus, a 
further reduction under Section 2(a)(1) is 
not required with respect to benefits for 
an employee who retires before normal 
retirement age but does not receive bene- 
fits until normal retirement age. How- 


Or 


ever if your employee receives benefits prio1 


to normal retirement age, the reduction 
required by Section 2(a)(2) must be made. 

Q. 6. Does Section 2(a)(1) require a 
reduction in the retirement benetfit for an 
employee who retires prior to normal re- 
tirement age under a money-purchase plan: 

A. No. Here, again, the nature of the 
plan automatically results in the reduction 
covered by 2(a)(1). As you may know, a 
money-purchase plan is a pension plan 
under which an employee receives retire 
ment benefits derived from contributions 
each year for his accounts, which con- 
tributions are either a fixed amount or a 
fixed percentage of annual compensation 
of the employee. Since under such a plan 
contributions and, therefor, benefits are 
directly dependent upon the number of 
vears of credited service, the reduction 
contemplated by Section 2(a)(1) is not 
applicable here. 

Q. 7. May a pension plan provide per- 
manent and total disability benefits? 

A. Yes. 

Q. 8 Will the Board disapprove pen- 
sion plans which provide permanent and 
total disability benefits which are not re- 
duced in accordance with Section (2)(a)(1)? 

A. The Board under its current policies 
will not disapprove your pension plan only 
for that reason. 

Q. 9. May a pension plan filed under 
GWR provide death benefits? 

A. Yes, in certain prescribed amounts. 

Q. 10. Is GWR 21 applicable to con- 
tributory pension plans and profit-sharing 
plans of the deferred-compensation type? 
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A. Yes, except that benefits derived 
wholly from employee contributions plus 
accrued interest on such contributions may 
be paid without regard to the provisions of 
GWR 21. 

Q. 11. Section 2(b) requires that all 
benefits except death benefits shall be pay- 
able at least over the lifetime of the em- 
ployee. Must the benefits be paid in equal 
installments? 

A. Yes. However, the Board will not 
disapprove a pension plan only because it 
provides that in the event of early re- 
tirement the benefit (after being reduced 
in accordance with Sections 2(a)(1) and 
2(a)(2)) may be distributed over the life- 
time of the emplovee in such manner as 
to provide level retirement benefits if com- 
bined with social security benefits. 

The Board will not disapprove your pen- 
sion plan only because permanent and total 
disability benefits are computed on a dif- 
ferent basis from age retirement benefits 
or only because the plan provides that per- 
manent and total disability benefits shall be 
limited to the duration of the disability 
or until attainment of the normal retire- 
ment age, at which time the employee will 
receive the normal retirement benefit. 

Q. 12. Does GWR 21 place any restric- 
tion on the payment of benefits to an 
employee whose employment terminates 
prior to retirement? 

A. Such payments must not carry a cash 
surrender value and must be deferred to 
the normal retirement date and then must 
be paid in equal installments over the 
employees’ lifetime. However, if the pen- 
sion plan permits retirement before the 
normal retirement age in accordance with 
Sections 2(a)(1) and 2(a)(2), the Board 
will not disapprove such a plan only 
because. it also provides for the payment 
of benefits to an employee whose employ- 
ment terminates prior to retirement at the 
early retirement age permitted in the plan. 

Q. 13. Will the Board disapprove plans 
which provide for lump-sump payments 
where the monthly benefit is small? 

A. No, if the benefit you pay amounts to 
$10 or less per month if payable for life. 

Q. 14. Will the Board approve a profit- 
sharing plan which provides that retire- 
ment benefits shall be payable for life rather 
han for at least ten years? 

A. Yes 

Q. 15. Since Section 3, as amended, re- 
quires that the retirement age under a 
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profit-sharing plan shall be age 65, will the 
Board therefore disapprove profit-sharing 
plans providing for retirement age at less 
than age 65? 

A. The only answer indicated so far by 
the Board is that your plan will not be 
disapproved merely because it provides for 
retirement of female employees of age 60. 


Q. 16. In order to comply with the re- 
quirements of Section 3, as amended, must 
benefit payments under profit-sharing plans 
of the deferred-compensation type be in 
equal installments over the ten year period? 


A. Yes. However, the Board will not 
disapprove a profit-sharing plan only be- 
cause it provides that if benefits would 
amount to less than $25 per month over the 
ten year period, payments at a rate of $25 


per month may be made over a lesser 
period. 
Q. 17. May a profit-sharing plan filed 


under GWR 21 provide death benefits to 
an employee’s beneficiary in the event of 
the employee’s death? 

A. (a) Yes, in amount not greater than 
the employee’s share in the profit-making 
fund. 

(b) Yes, in an amount not to exceed 
your employee’s share in the profit-making 
fund, less the total amount of retirement 
benefits paid to the employee from the date 
of retirement until the time of his death. 


Q.18. How do the requirements in GWR 
21 for Bureau of Internal Revenue ap- 
proval of pension and profit-sharing plans 
affect operative dates of such plans? 


A. You may file Form 502 and the 
WSB may approve a pension or profit- 
sharing plan of the deferred-compensation 
type before Bureau of Internal Revenue 
approval is obtained. Pension plans may be 
put into effect upon approval of the WSB 
and before Bureau of Internal Revenue 
approval has been obtained. In the event 
the Bureau of Internal Revenue subse- 
quently notifies you that the plan does 
not meet the requirements of the Internal 
Revenue Code, your contributions must 
cease from the date of receipt of such 
notification. On the other hand, profit- 
sharing plans, although approved by the 
WSB, may not be put into effect before 
approval of the plan by the Bureau of 
Internal Revenue is obtained. 


Q. 19. Under what circumstances may a 
pension plan or a profit-sharing plan be 
made retroactive? 
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A. To a date not earlier than the begin- 
ning of your fiscal year in which any of 
the following dates occurred: (a) the 
expiration date of the prior contract; (b) 
the date upon which the contract was re- 
opened pursuant to its terms; (c) if there 
was voluntary reopening, the date upon 
which negotiations began pursuant to the 
agreement to reopen; (d) if there was no 
prior contract, the date of certification or 
recognition’of the union; (e) the same date 
as the plan was put into effect for another 
appropriate employee unit, provided your 
employees in both units traditionally and 
consistently received adjustments in com- 
pensation effective the same date; (f) the 
date that the plan was formally determined 
and communicated to your employees. 


Q. 20. Where you have established a 
plan under the provisions of GWR 6, what 
action may you take to eliminate the cost 
of such plan from the amount charged 
against the permissible general increase under 
GWR 6? 

A. Under Section 7, a petition must be 
filed with the WSB, Washington 25, D. C., 
on Form 502 describing the provisions of 
the plan, with an additional statement re- 
questing the elimination of the charge 
under GWR 6. In the statement, you 
should indicate the amount which was 
offset under GWR 6 at the time the plan 
was instituted. 


Levee Workers Lose FLSA Decision 
in Summer Heat 


Workers on a levee, three to six miles 
distant from the Mississippi River, are not 
engaged in commerce or in work “closely 
related” to the production of goods for 
commerce and are not entitled to minimum 
wages and overtime pay as received by the 
Fair Labor Standards Act. 

This was the conclusion reached by a 
federal district court in Louisiana in Tobin 
v. Ramey, 22. Lapor Cases § 67,105. The 
rationale seems to be that since the workers 
were engaged in flood control work, they 
were only “remotely” connected with “com- 
merce” as defined by the act. The court 
did not bother to cite precedents for its 
decision and gave as its reason for this ac- 
tion the following statements: “Much time 
and space could be consumed in attempting 
to reconcile or distinguish the many perti- 
nent decisions, legislative reports, etc., and 
but for the press of work on this Judge in 
this very hot summer, it would be a pleas- 
ure and profitable to him to do so.” 


September, 1952 @ Labor Law Journal 





: 
: 
d 
i 


Ci IN Wit tan 





Even without the summer heat, it seems 
that the court would have had a difficult 
time in distinguishing the recent decision 
in Tobin v. Pennington-Winter Construction 
Company, 21 Lasor Cases § 67,055 (CA-10, 
1952). It was there held that workers on 
a dam on a non-navigable stream were sub- 
ject to the act because the dam was part 
of a comprehensive project in aid of navi- 
gation and flood control. 


Homeworker Regulations 
Found Applicable 

The finishing of knitted hairnets by a 
partnership was performed in the same 
establishment as that in which the knitting 
was performed by the corporation, where 
(1) the partners control the corporation 
and, together with their minor children, 
own all of its stock, (2) the corporation 
sells all of its products to the partnership, 
(3) both the corporation and the partner- 
ship operate from the same premises, ex- 
cept that separate premises are used by 
the partnership for distribution of mate- 
rials to homeworkers and (4) the finishing 
of hairnets is performed by homeworkers 
in the employ of the partnership. This 
conclusion was important because the man- 
ufacture or finishing of knitted outerwear, 
as distinguished from the knitting thereof, 
is subject to the homeworker regulations 
under the Fair Labor Standards Act only 
if the manufacture or finishing is performed 
in the same establishment as that where 
the knitting is performed. Accordingly, the 
court held that the employment of home- 
workers by the partnership was subject to 
the homeworker regulations for the knitted 
outerwear industry.— Tobin v. Aibel, 22 
LaBpor Cases § 67,094. 


WSB Issues New Guides 
on Hour Inflation 

The War Stabilization Board has sent 
out some policy guides to its regional 
boards concerning the reduction of work 
hours in the week. With an apprehensive 
eye to the coming coal negotiations where 
one likely term of settlement is an agree- 
ment to reduce the work week, the WSB 
indicates that reduction in work hours may 
be disapproved. Specifically, WSB’s policy 
is that a reduction in work hours, while it 
may legitimately raise hourly wages, can- 
not add to the inflationary spiral. 

In a case involving Great Atlantic & 
Pacific Tea Company in Pittsburgh, for 
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example, the Board approved a reduction 
in the work week from 45 to 40 hours, 
with no change in the weekly pay. The 
company reported that instead of increasing 
overtime compensation, it would make ad- 
justments in the working schedule in order 
to operate under the shorter week. 


Under the new guides, the employer 
must now state, if he wants approval of a 
reduction in hours, that actual hours of 
work will be reduced. If the intent is to 
maintain approximately the same number 
of hours and start overtime rates after 40 
instead of 45 hours, the effect will be 
deemed inflationary. The petition must also 
state the approximate number of additional 
employees, if any, to be hired as a result 
of the proposed reduction in hours, and 
the change in work assignments that would 
result. If the increase required in the work 
force is not substantial, approval will pre- 
sumably be forthcoming. 


Minimum Wage Guaranteed 
to ‘‘Canning”’ Crab Meat Pickers 


Workers who remove the meat from crab 
shells and pass it along either to be canned 
or to be frozen are engaged in “canning” 
within the meaning of the Fair Labor 
Standards Act rather than in “processing 
other than canning,” said the court in Tobin 
v. Blue Channel Corporation, 22 LABor CASES 
{ 67,110 (CA-4). 


This decision is of importance because 
under the act, employees engaged in canning 
seafood are exempt from the overtime-pay 
provisions but not from the minimum-wage 
provisions, while employees engaged in the 
processing of seafood, other than canning, 
are exempt from both the overtime-pay and 
the minimum-wage provisions. Here, the 
employees who were engaged in cracking 
and picking crab claws were involved in the 
“integrated process” of canning crab meat 
and were thus subject to the minimum-wage 
provisions of the act. This result was not 
altered by the fact that some of the crab 
meat was diverted for purposes other than 
canning, since the employer “should not be 
permitted to evade these provisions [of the 
Act] by merely intermingling canning with 
other operations. . . . The law is well 
settled that where a substantial, integrated 
and closely connected part of the work of 
an employer falls clearly within the terms 
of a federal statute, the statute is applicable, 
even though another part of this employee's 
work is not included within the statutory 
ambit.” 
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Decisions of Courts and 
Administrative Agencies 








NION LEADERSHIP is very out- 

spoken in favor of fair employment 
legislation, basing its case for the need of 
such law on alleged employer discriminatory 
practices. Hence, they should not be heard to 
complain if such legislation, when enacted, is 
applied to union practices. In /nternational 
Brotherhood of Electrical Workers, Local No. 
35 v. Commission on Civil Rights, 22 Lasor 
Cases § 67,085, a Connecticut court held 
that by a discriminatory rejection of two 
Negroes’ applications for membership, a 
labor union violated the state Fair Em- 
ployment Practices Act. 

The court stated that even though it 
would have come to a different conclusion 
on the evidence, the decision of the Com- 
mission on Civil Rights that discrimination 
was practiced was to be affirmed since it 
was not arbitrary, unreasonable or contrary 
to law. It was said that racial discrim- 
ination is intangible—it can be _ established 
only through inference—and, accordingly, 
the commission did not need to show an 
overt act of discrimination in its proof. The 
evidence contained in the record reaching the 
court indicated: (1) Prospective Negro em- 
ployees requested membership but their applica- 
tions were discouraged and membership was 
denied ; (2) White applicants were permitted to 
join during the period in which Negroes were 
excluded; (3) No Negroes had even been 
admitted to the union in question; and 
(4) Negroes were previously discriminated 
against by the same union on similar oc- 
casions. The court concluded: “One who 
indulges in discrimination does not shout it 
from the house tops. All too frequently 
persons publicly announce abhorence of racial 
prejudice while privately practicing it. 
When all of the above facts are pieced together 
the unspoken policy may even [be] more elo- 
quently expressed than oral or written 
pronouncements.” 
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Nonmember, Unaware of Union-Shop 
Clause, May Not Be Fired Under It 


Where the record indicated that a non- 
member of a union knew nothing of the 
execution of a union-shop contract, an 
NLRB trial examiner ruled that the em- 
ployee could not be fired for failing to join 
the union. 


The trial examiner stated that only one 
case had directly concerned this problem 
before and that that was the Board deci- 
sion in Gamble-Skogmo, Inc., 75 NLRB 
1068 (1948). In that case the Board had 
stated that “notice to the majority repre- 
sentatives is tantamount to notice to the 
employees in the unit.” The trial examiner 
conceded that, on the surface, this language 
seemed to be decisive of the question of 
the legality of the discharge involved in 
this proceeding. He quickly noted, how- 
ever, that in the Gamble-Skogmo decision 
the workers involved were active members 
of the union and that there had been no 
showing that the workers were, in fact, 
unaware of the union’s action in signing the 
contract. “The employees were active 
union members, and it is thus at least prob- 
able that they knew what had been ‘generaily 
known’.” 

In this proceeding, the trial examiner 
pointed out, the facts were entirely differ- 
ent. “It is one thing to hold, as the Board 
did in effect in the Gamble case, that a 
member of a union, bound by the organiza- 
tion’s constitution and bylaws, is chargeable 
with knowledge of the terms of an agree- 
ment which the union signs; it is quite 
a different matter with respect to one who 
is not a member, has no occasion to attend 
meetings, and is represented by a collec- 
tive bargaining agent not by reason of 
membership or express authorization by 
him but as a result of a statutory prescrip- 
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tion that a lawfully designated collective 
bargaining representative of an appropriate 
unit may contract for all employees in the 
unit, whether members or not. I do not 
construe the Gamble decision as intending 
sO sweeping a result.” 

The trial examiner found that the union’s 
request that the employee be discharged 
violated Sections 8 (b) (1) (A) and 8 (b) 
(2) of the Taft-Hartley Act and that by 
complying with the request and by discrimina- 
torily discharging the employee, the com- 
pany contravened Sections 8 (a) (1) and 
8 (a) (3) of the act. Accordingly, unless 
protested in 20 days, the decision in Air Re- 
duction Company, Inc., Cases No. 3-CA-496 
and 3-CB-127, will become final. 


Employer May Sue for Grievance in 
Court, Though Railroad Uses NRAB 


The fact that a discharged employee’s 
grievance has been brought before the Na- 
tional Railroad Adjustment Board by his 
former employer does not prevent him from 
taking the alternative route and suing for 
damages in court, said the judge in Carner 
v. Union Pacific Railroad Company, 22 LABor 
Cases { 67,109 (DC Neb., 1952). 


Previous cases had held that an employee 
who claimed that his discharge violated a 
union agreement could either challenge the 
firing. before the NRAB, secking reinstate- 
ment with or without back pay, or accept 
the discharge as final and sue for damages 
in court. If the employee elected to pursue 
one of these remedies, he was barred from 
the other. In this case the employee re- 
fused to join in submitting the grievance 
to the NRAB, and the court sustained his 
right to do so. The court stated: “At 
most, the defendant’s [employer’s] resort 
to the Board is an obstructive gesture calcu- 
lated to intercept the presentation against 
it through the usual judicial channels of a 
claim fully determinable only in the courts, 
and possibly to have trial before the Board 
with its liberal and elastic procedures in- 
stead of before a judge or jury under the 
accepted rules of evidence not of the whole 
controversy, but only of the issue of the 
validity of the discharge. And if that issue 
should be decided against the defendant 
railroad company, the determination would 
not be dispositive of the controversy but 
would leave the plaintiff still without relief 
and under the necessity of instituting a suit 
of this character. Such consequences are 
so intolerable that they will be accepted as 
the mandate of the Act only if their accep- 
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tance is clearly required by the language of 
the legisiation. And it is not.” 

In another case, Russel v. Ogden Union 
Railway and Depot Company, 22 LABOR 
CASES J 67,116 (Utah), it was decided that if 
the discharged employee elects to sue for 
damages, the court must try the case under 
common law principles and not in the way 
a grievance would be processed by the 
NRAB. Furthermore, in calculating the 
amount of damages recoverable by the em- 
ployee, common law rules must be applied. 
This means that the correct measure of 
damages in such action is the amount of 
wages which the employee would have re- 
ceived if the contract had been performed, 
less any amount which the employee has, 
or with reasonable diligence might have, 
earned during the period in question in 
other appropriate employment. If the pro- 
ceeding had followed NRAB rules, an 
award of back pay could have been made to 
the discharged employee without making 
any allowance for earnings received from 


other sources. 


Secondary Boycotts and Pre-emption 
of State Jurisdiction 

The reader may recall the difficult and 
confusing cases concerning the pre-emption 
of a state court’s jurisdiction over labor 
controversies noted in the August issue of 
the Lasor Law Journ AL at pages 565-566. 
Several cases which have arisen since that 
time indicate that the conflicts in this area 
continue unabated, and probably will not be 
settled until the Supreme Court of the 
United States reviews the entire matter and 
formulates a clear statement of the law 
applicable to this difficult phase of labor law. 

In State ex rel. Tidewater-Shaver Barge 
Lines v. Dobson, 22 LABor Cases § 67,081, the 
Oregon Supreme Court cited the failure of 
the NLRB to promptly seek an injunction 
against secondary boycotting, prohibited by 
the Taft-Hartley Act and illegal under state 
law, as the reason for enjoining such con- 
duct. The company which was affected by 
the boycott claimed that it was losing $5,000 
a day as the result of the boycotting and it 
had wired the board’s regional director and 
asked how soon he could get an injunction. 
When the director replied that it would take 
several weeks, the company sought the state 
In granting the injunc- 


court injunction. 
tion, the state court noted that, 
the reply of the Director confessing and 
promising a long period of inaction and de- 
lay is as surprisingly disappointing as it 
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would be to have a sheriff advise that he 
was making no criminal arrests until he 
had more vacant cells in the jail. Each 
suggests the suspension of emergency rem- 
edies contrary to the spirit of the law.” 

Against the union’s contention that fed- 
eral jurisdiction was still exclusive, despite 
hardship to the company, it was said that 
Congress did not intend such an “intoler- 
able situation” without a remedy. “To hold 
otherwise would give such recognition to a 
legislative hiatus between federal and state 
law that would thereby create a sort of 
judicial island in our national life untouched 
by either Congressional or state statute. z 

In concluding that when the NLRB is 
“impotent by its own confession,” the state 
court can act under its broad equity powers, 
the Oregon court relied on a similar deci- 
sion in Montgomery Building & Construction 
Trades Council et al. v. Ledbetter Erection 
Company, 21 Lapor Cases { 66,746, 57 S. 
(2d) 112 (Ala.). This case is currently 
pending before the Supreme Court; certi- 
orari was granted last term at Docket 
No. 43. 

Meanwhile, a_ similar 
through another step of litigation in Cali- 
fornia. The Ninth Circuit refused to stay 
a district court’s decree which had enjoined 
an employer from giving effect to a state 
court’s injunction against secondary boy- 
cotting. Similarly, the court refused to issue 
a writ of mandamus to compel a special 
hearing before a three-judge district court. 
The court stated that since the issue con- 
cerning the use of a three-judge court could 
be raised in a pending appeal, the petition 
for a writ of mandamus must be denied. 
The case, Capital Service, Incorporated, 22 
LaBor CASES § 67,082 and § 67,083, is now be- 
ing decided on its merits by the court of 


case has moved 


appeals. 


No Relief for Union's Expulsion 
of Member Under NLRA 


Expulsion of a union official from mem- 
bership for supporting a rival union is not, 
in itself, unlawful restraint and coercion 
upon the employee’s rights, the NLRB 
general counsel concluded. 

For his activity in support of a rival 
union, the union official was removed from 
his office, barred from union meetings for a 
year and decreed ineligible to hold a union 
office forever. The member filed charges 
against the union alleging that the union 
discriminated against him in the exercise 
of his rights under the NLRA in regard 
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to his union membership. It was not alleged 
that he was discriminated against in terms 
or conditions of employment. 

The regional director refused to issue a 
complaint because of insufficient evidence 
of violations and the NLRB general counsel 
affirmed the action, concluding that the act 
provides that a union has the right to fix 
its own rules pertaining to membership and 
that any remedy a member might have was 
not within the scope of the act. There was 
no evidence that the complainant had filed 
a grievance which the union had refused to 
process. The general counsel also stated 
that the guarantee against certain unfair 
practices of the act applies only to actions 
of a labor organization directed to an em- 
ployer, which was not the case here.— 
Administrative Decision of the NLRB General 
Counsel, Case No. 33. 


Increased Costs Incurred by Order 
of Government Officer Not 
Recoverable by Contractor 


A government contractor is not entitled 
to recover damages for increased labor costs 
caused by the lawful acts of the contracting 
officer where the contractor failed to exhaust 
his administrative remedies and the officer’s 
actions were within his authority under the 
contract. 

In reaching this conclusion, the Court of 
Claims noted that the government contract 
provided that in case the contractor wanted 
to petition for a legitimate extension of 
time for performance, he would have to 
tender a written request for an extension 
of time for that part of the delay which 
was excusable under the contract. The con- 
tractor had not done this. Thus the contract 
had to be performed according to its orig- 
inal terms. Since the contract empowered 
the officer, in the event the work fell behind 
schedule, to order the contractor to take 
such steps as might be necessary to improve 
the job’s progress, the fact that the con- 
tractor incurred additional expense, result- 
ing from the officer’s order to employ more 
men and work longer hours, did not give 
rise to a right of reimbursement for such 
expense.—Dunnigan Construction Company v. 
U. S., 22 Laxpor Cases J 67,111. 


Noncompliance by National 
Federation at Time Local Filed 
Charges Invalidated NLRB Order 


The oft-controverted sections of the Taft- 
Hartley Act requiring the filing of non- 
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Communist affidavits and other data before 
a union can avail itself of the processes 
of the NLRB, have again served as a source 
of disagreement between the Board and the 
courts. 


The Board sought enforcement of its 
order in a case where admittedly the na- 
tional labor organization of which the local 
charging union was an affiliate did not file 
the required documents until after the filing 
of the original and first amended charge. 
In support of its position, the Board con- 
tended that the statutory filing require- 
ments are a condition precedent only to the 
issuance of a complaint by the general coun- 
sel, and not in this case where the local 
union filed the charges with the Board 
itself. "The charge, the Board said, was not 
part of the Board process in such a case. 


The Court of Appeals in NLRB v. Nina 
Dye Works Company, 22 WLapor Cases 
{ 67,088 (CA-3, 1952) refused to order en- 
forcement of the Board order, and in sup- 
port cited the legislative history of the act. 
The court said: “. . . Senator [Taft] did 
say that the purpose of 9(h) was to make 
the filing of the non-Communist affidavits 
‘a condition precedent to the use of the 
processes of the Board’ but it can hardly 
be inferred from this that in the Senator’s 
opinion the charge, without which no com- 
plaint can be issued, is not to be considered 
part of the processes of the Board.” Then 
by quoting from a book written by the 
other coauthor of the act, Congressman 
Hartley, the court continued: “ ‘Lest there 
be any doubt as to what we meant when 
we wrote that Section, I want to put down 
here exactly what I had in mind. . . . J] 
meant that no local union could petition for 
an election or file an unfair labor practice 
charge unless the officers of that local and 
the officers of the international union and 
the officers of whichever of the two major 
labor organizations the international was 
affiliated with, had filed non-Communist 
affidavits.’ ” 


Refuses to Be Strikebreaker— 
Not Protected from Discharge 


While working as a rank-and-file em- 
ployee, Cody had been a very active union 
leader. After promotion to a supervisory 
job, he withdrew from the union. A strike 
commenced at Cody’s plant and his em- 
ployer secured for him a picket-line pass 
in order that he could perform maintenance, 
safety and patrol work. Cody, however, 
balked at his employer’s demands to do 
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work which was ordinarily done by the 
striking rank-and-file employees. The em- 
ployer warned Cody that he “would have to 
decide whether he was going to be on our 
team or not.” Cody replied: “Can’t I be 
on a team of my own?” The employer re- 
torted with a curt “no” and handed Cody 
his discharge papers. 

After the strike was over, Cody made 
several requests for reinstatement as a 
supervisor, all of which went unheeded. 
Soon he applied “for any job” and again 
he was rebuffed. Appealing to the NLRB, 
Cody received its support. The Board held 
that the company had violated the Taft-Hart 
ley Act by refusing him rank-and-file employ- 
ment, because the refusal would discourage 
membership in the union. 


Cody’s hopes for his old job were, how- 
ever, dashed when the Ninth Circuit, in 
reversing the Board, held that there was 
no factual evidence that discouragement of 
union membership had resulted. The court 
was quick to remind the Board that “its 
holding runs counter to the purpose 
Congress had in removing foremen and 
other supervisory personnel from the pro- 
tection of the Act and placing them in the 
category of management. As the Board’s 
brief here concedes, it is clear from the 
history of the Taft-Hartley legislation that 
Congress intended to restore to employers 
the right and power to insist upon the un- 
divided loyalty of their supervisory per- 
sonnel.” Accordingly, in whatever activity 
Cody was involved, even if it was concerted, 
no protection was offered by federal legis- 
lation.—Texras Company v. NLRB, 22 Lasor 
Cases § 67,102. 


Secondary Boycott 
by Indirect Pressure 


A trial examiner found a union guilty of 
violating the secondary-boycott ban pre- 
scribed by the NRA in Cooper et al., Case 
No. 35-CC-14, though the conduct of the 
union was very difficult to analyze in tradi- 
tional concepts of secondary boycotting. 

The union, which had a contract with a 
group of interstate trucking concerns, ap- 
parently wished to organize the drivers of 
suppliers furnishing goods and services to 
companies employing union members. In- 
stead of starting an organizational drive 
among these drivers, the union directed the 
carriers’ employees not to receive or handle 
merchandise brought to their place of busi- 
ness by drivers working for companies with 
which the union was neither negotiating nor 
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‘on a contract basis. They would, however, 
handle goods delivered by nonunion men if 
they were from companies with which the 
union had a contract or was negotiating. 
The union contended there was no second- 
ary boycott because of this action since it 
had no labor dispute with the primary em- 
ployers, the suppliers, and it had engaged 
in no solicitation of nonunion drivers of the 
primary employers, indicating again that it 
was not engaged in an organizational activ- 
ity among the primary employees. 

The trial examiner quickly dismissed the 
union’s argument that there was no labor 
dispute with the primary employers by 
stating: “Organization of employees can be 
achieved indirectly as well as by direct 
means and under some circumstances a 
labor organization might deem an indirect 
method to be more efficacious than the di- 
rect and more usual approach to the matter.” 
Accordingly, he held that the work stop- 
pages engaged in by the carriers’ employees 
was for the purpose of exerting influence 
on the carriers so that the latter would in- 
terrupt their contractual relationship with 
the suppliers. 

The trial examiner went further and also 
union from urging the car- 
prevent or otherwise 


restrained the 
riers’ employees to 
interrupt the suppliers’ employees in servic- 
ing the carriers’ equipment on the latter’s 
premises. On this point he said: “Where, 
for purposes and in circumstances otherwise 
unlawful under Section 8 (b) (4) (A) of the 
Act, employees are caused by a labor or- 
ganization to refrain from performing their 
own work, the labor organization has in- 
duced conduct prohibited by the Act. Sec- 
tion 8 (b) (4), which prohibits a union from 
causing employees of a secondary employer 
to engage in a ‘strike’, thereby also pro- 
scribes a union from causing such employees 
to interfere with operations other than their 
own. For Section 501 (2) of the Act 
defines a ‘strike’ as including not only a ‘con- 
certed stoppage of work by employees’ but 
also ‘other concerted interruption of opera- 
tions by employees’. Thus the Act prohibits 
labor organizations, under these circum- 
stances, from inducing secondary employees 
not only to refrain from performing their 
own work, but also to interfere with opera- 
tions performed by other employees or in- 
dividuals for the benefit of their (secondary) 
employer. I am of the further opinion, more- 
over, that these other operations need not 
be performed by employees of the same 
secondary employer in order to fall within 
the purview of Section 8 (b) (4) (A) of the 
Act.” 
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Attending Meeting 
During Work Hours Is a Strike 


Attending a meeting during working 
hours to talk over grievances is a strike, 
ruled an NLRB trial examiner, even though 
the meeting was not called by union lead- 
ers, no one was asked to stay away from 
work, and there was no express agreement 
to hold the meeting. The meeting was 
merely an informal session to discuss pos 
sible protests against a change in working 
conditions which had not been protested 
by the union representing the group. 

The upshot of this conclusion was that 
examiner ruled that since the 
no-strike contract 


the trial 
strike violated a 
the employer was justified in suspending all 
the participants and then rehiring them on 


clause, 


a selective basis—Kaiser Aluminum and 
Chemical Corporation, Case No. 19-CA-409. 
Employer Not Responsible 
for Navy Questionnaire 

Employees who refused to complete a 


Navy form furnished by their employer, 
which form required that they list all or- 
ganizations to which they belonged, includ 
ing labor unions, were fired. When the forn 
was later changed to delete this particula: 
item, they reapplied for the jobs and were 
refused because the employer stated that h« 
did not wish 
to cooperate with the company and the fed- 
eral government in these ques- 
tions. The union promptly charged that the 


to hire workers who refused 


answering 


employer had discriminately discharged the 
two employees for union activities. 

In refusing to issue a complaint, the 
NLRB General Counsel concluded that the 
employer was not activated by anti-union 
motives in discharging the two employees 
He stated that the Navy, rather than the 
employer, furnished the questionnaire and 
required that all questions be answered; 
and that the employer had refused to re 
employ the employees because of their de- 
fiance of government needs in refusing to 
complete the questionnaire before it was 
amended, and not because of any anti-union 
motives.—Administrative Decision of the Gen 
eral Counsel, Case No. 339. 





Election Not Certification Date Vital 
to Determine Representation Rights 


After a representation election in which 
13 out of 16 employees cast valid votes, 
seven voting for and six voting against the 
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union, the union was certified as the bar- 
gaining representative of the workers. 
Shortly thereafter, the employer sent a let- 
ter to the Board’s attorney in which he 
stated that various changes in personnel 
had occurred since the election, including 
the employment of one new employee and 
the voluntary termination of three, these 
three supposedly being union adherents. 
Contending that after the election, but be- 
fore the certification, the union had lost any 
majority it might have had at the time of 
the election, the employer refused to bar- 
gain with the union. The employer argued 
that since the union did not in fact com- 
mand a majority on the date of the certifi- 
cation, it was ineligible for certification at 
that time. 

The Board adopted the trial examiner’s 
finding that the employer violated the act 
by refusing to bargain with the union. The 
date on which a certification is issued has 
no special significance in itself, said the 
Board. The certification is nothing more 
than the formal instrument by which the 
Board certifies to a state of facts found 
established by a valid employee election. It 
is the election and not the formal fact find 
ing instrument that determines the majority 
status and gives rise to the presumption of 
continuity. Any rule that would require a 
re-examination of the election results where 
such personnel charges appeared, would not 
only tend to destroy the element of finality 
in elections but would make chaos out of 
the administration of the statute and pre- 
vent the protection of the very rights which 
it aimed to secure.—Sexrton Welding Com 


pany, 100 NLRB, No. 57. 


Arbitration in Food Industry 


An exceedingly difficult factual pattern 
recently confronted the arbitration panel in 
the Matter of Arbitration Between Retail 
Clerks Union, Local 324, A. F. L. and Von's 
Grocery Company. The case is a clear warn- 
ing to draftsmen of the need for careful 
wording to cover such complex employer- 
union problems. 


On or about April 17, 1951, the company 
opened its market in Long Beach, Cali- 
fornia. Later, on July 25, 1951, the company 
signed a collective bargaining agreement 
with the union, a Food Agreement, which 
was to be effective as of April 1, 1951. This 
Food Agreement contained a_ provision, 
Article 20, that if the union should enter 
into any contract with any other employees 
in the food industry more favorable to such 
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employer than the terms set out in the Food 
Agreement, the company should have the 
benefit of any such terms. 


Subsequent to the signing of the Food 
Agreement, but also taking effect as of 
April 1, 1951, the union entered into agree- 
ments with two markets covering general 
merchandise departments. The compensa- 
tion paid under the General Merchandise 
\greements was lower than that paid to 
food clerks under the Food Agreement, but 
it was to cover only employees working in 
the general merchandise departments in the 
two markets. The company paid employees 
working in a “disputed area” in its Long 
Beach store, the wage scale set out in the 
General Merchandise Agreements and not 
the rate set forth in the Food Agreements. 
In this disputed area, the company sold 
many items commonly sold in “drug” de- 
partments of supermarkets, and also many 
items commonly sold in variety or general 
merchandising stores. 


Mr. Victor J. Hayek, impartial chairman 
of the five board arbitration pane l, cast the 
decisive vote in a three-two decision for the 
union to the effect that the company had 
to pay the higher wage scale prevailing 
under the Food Agreement. The arbitrators 
visited other stores in the Long Beach area 
and this led a majority of them to believe 
that the “disputed area” in the company 
store was not a separate merchandising 
department as existed in the two markets 
covered by the Merchandise Agreement 


The majority stated: “The Food Agreement 


covers all emplovees of the Company with- 
in the subject establishment... . The Com 
pats has not been able to establish any 


basis for the exclusion of the employees in 
the disputed area from the wage benefits 
of the Food 
mined that the disputed area is a general 


greement unless it be deter- 


merchandising department and _ therefore 
the wage scale of the General Merchandis- 
ing Agreements must prevail.” 


Furthermore, after analyzing the evi- 
dence, the majority concluded that Article 
20 of the Food Agreement did not support 
the view of the company. That section en 
titled the company to the benefits of better 
terms only if the other agreements entered 
into by the union covered employees en- 
gaged in the same line of activity as the 
company’s employees. Here the employee's 
in the “disputed area’ were engaged in 
selling food and not in general merchandis- 
ing, as was the case with the employees 
covered by the General Merchandise Agree- 
ments. 
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The dissenting opinion construed the evi- 
dence in a different manner and thought 
that physical separation of the “disputed 
area,” plus negotiations between the parties, 
indicated that the employees in question 
were in fact engaged in general merchan- 
dising. Accordingly, the minority said, the 
employer should have been able to pay the 
employees the lower wages in accordance 
with Article 20. 


Must Define Unit 
in Request for Bargaining 

Despite a caustic dissent by two of its 
members, the NLRB ruled that an employer 
has no duty to bargain with a union which 
has not made clear the unit of employees it 
wishes to represent. 

The union representative testified that he 
had told the employer that the union repre- 
sented “a majority of his people,” and “had 
organized his men.” Actually, the union 
wanted a unit of one department, in which 
it had a majority, rather than a plant-wide 
unit, in which it did not. In arguing that 
the employer was well aware that this was 
the union’s desire, the union placed heavy 
reliance on the collective bargaining agree- 
ment which its agent had handed to the 
employer. In one part of that agreement 
there were listed the exact classifications 
the union wished to represent. Other parts 


of the agreement, however, did not spell 
this out. 

“A union representative, who is presum- 
ably versed in labor matters, should clearly 
define the unit for which recognition is 
sought,” said the majority of the Board. 
“Such a requirement imposes on the union 
representative only the obligation to say 
what he means.” Then referring to the 
union’s contention that the contract sup- 
ported its position, a view which the dis- 
senting opinion picked up, the Board stated: 
“While charging us with placing undue em- 
phasis on the oral description of the unit 
and with disregarding the description of the 
unit set forth in the contract, our dissenting 
colleagues would have us accord weight to 
the delimination of the unit in the contract 
and disregard the remarks of [the union 
agent] as of no moment. In our view, each 
description of the unit must be considered 
in light of the other, and when so consid 
ered, we do not understand how here the} 
can be regarded as less than mutually in- 
consistent. In so holding, we are not asking 
labor organizations to observe the intricacies 
of the law of property. We require no words 
of art, or words without which a request 
to bargain is not proper, but only, as we 
have already emphasized, that a labor or- 
ganization in words of its own choice 
clearly communicate to the employer the 
extent of the unit of employees for which 
it wished to bargain.”—C. L. Batley Grocery 


Company, 100 NLRB, No. 94. 
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a difference between what people ought 
to do and what they actually do. Further- 
more, even at best, future harmony and 
mutual support have not been furthered by 
the events recounted; at worst, they have 
been prodigally squandered. 


The lesson of Deena Artware varies with 
the listener. For Deena itself the problem 
is one of honest reparation, with perpetual 
and possibly mounting bitterness and hos- 
tility as the unattractive alternatives. For 
other employers the case helps to chart 
their own courses by presenting vividly the 
costs of coercive antiunionism. Naturally, 
neither law nor policy commands the em- 
ployer to change his nature, to love and 


unions or even to 
The 
what 


welcome 
shut. 


embrace and 
keep his mouth 
required to do 
humanity and civilization suggest, that is, 
to respect the rights of others and, when 


employer is 


only good sense, 


trying to sway decision, to attempt to per- 
suade, not to coerce. 

] ET us listen to the classic words of 
— another, less unfortunate, Winer who 
said, when faced with organizational activities 
among his employees:’ “As I understand it, 
you are trying to organize a union. If 
that is what the girls want that is what 


they can have.” 





See Arthur Winer, Inc. v. NLRB, 21 LABOR 
CASES { 66,791, 194 F. (2d) 370 (CA-7, 1952). 
It may not be amiss to point out that Arthur 


640 


employees ultimately voted against 


Winer’s 
in an election conducted 


union representation 
by the NLRB. 
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New York Arbitration Law 
Changes Become Effective 


Trade association rules that limit or deny 
representation by counsel, will no longer 
have the effect of waiving representation 
by counsel in arbitration hearings in New 
York, reports the American Arbitration 
Association in its publication, The Arbitra- 
tion Journal, second quarterly issue, 1952. 

The law which makes the change is Chap- 
ter 547, Laws.1952, approved April 8, 1952. 
It adds a new subdivision 1 of Section 1454 
C. P. A., and provides as follows: “No 
waiver of the right to be represented by 
an attorney in any proceeding or at any 
hearing before an arbitrator shall be effec- 
tive unless evidenced by a writing expressly 
so providing signed by the party requesting 
such representation, or unless the party fails 
to assert such right at the beginning of the 
hearing.” By requiring a written waiver, 
the new law will prevent any unintentional 
waiver of the right to representation by 
counsel which results from the incorporation 
in arbitration clauses of a reference to rules 
of a trade association. 

Another new law amending the arbitra- 
tion statutes provides that if a jury trial 
is desired on an issue “as to the making 
of the contract or submission or the failure 
to comply therewith,” such request must 
be made “not later than five days after the 
service of the order directing a trial of 
such issue.” This new law, Chapter 672, 
Laws 1952, is an amendment to Section 
1450(2) C. P. A. 

Of general importance is an amendment 
which permits parties to labor-management 
controversies the same scope in submitting 
“controversies existing at the time of the 
submission” that they have had under a 
future dispute clause. Parties may thus, by 
a written stipulation, submit to arbitration 
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the terms of a new collective bargaining 


agreement. The amendment provides that 
such arbitration agreement is enforceable 
“without regard to the justiciable character 
of such controversy or controversies.” The 
Laws 1952, ap- 
Section 


amendment is Chapter 757, 
proved April 15, 1952, amending 
1448(1) C. P. A. 

The final change in the arbitration stat- 
utes was an amendment to Section 1448(2) 
C. P. A., to cover valuation and appraisal 
matters which are “independent of any issue 
between the parties.” The amendment 
therefore provides for a broader application 
of the arbitration procedure to valuations 
and appraisals where previously arbitration 
could be used only when the issue was part 
of a major controversy, namely, precedent 
or subsequent to any other issue. 

All of the above amendments are effec 
tive September 1, 1952. 


Tip Rebates Outlawed 


Waiters and waitresses in Massachusetts 
can keep their tips to themselves after 
September 23. Chapter 490, Laws 1952, 
makes it illegal for an employer to require 
any employee engaged in the serving of 
food or beverage to return part of their tips 
as a condition of employment and also pro- 
hibits the retention by an employer of any 
tips given to him to pass on to the employee. 


Four Labor Conventions 
Ratified by Senate 


Four conventions of the International 
Labor Organization relating to working 
conditions on seagoing vessels, were ratified 
by the Senate on July 4. The conventions 
were adopted by the ILO in 1946 and some 
of them have already been adopted by as 
many as eight foreign nations. It was 
stressed in the Senate that the conventions 
do not affect the working conditions in 
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United States’ ships, because they are higher 
than elsewhere; but they do serve to raise 
these standards on foreign competing ships. 

The Senate ratified the conventions with 
the understanding that they would not ap- 
ply to inland or coastwise shipping. An 
added understanding to the convention re- 
lating to the certification of able seamen 
was that it would not interfere with the 
United States’ practice of issuing limited 
certificates to persons of less service or 
training than prescribed in the convention. 


Subcommittee Staff 
Would Change Taft-Hartley 


Coming to the conclusion that the proc- 
essing of a National Labor Relations Board 
case takes too long, the staff of the United 
States Senate’s Subcommittee on Labor and 
Labor Management, has come up with a 
series of recommendations for changing the 
National Labor Relations Act in the inter- 
est of greater efficiency. 

The conclusion is reached in a report of 
the subcommittee staff, which presents a 
series of interesting statistics: 

The processing of an unfair practice case 
takes over 400 days on the average from 
the date of the complaint filing to that of 
board action. 

An average lapse of one year occurs be- 
tween the time the NLRB refers a case to 
its Division of Law for enforcement and 
the time of the court decision. 

Board members are each expected to 
judge about 60 cases a week—a case load 
greater than that of all 11 circiut courts 
of appeals. 

The recommendations for changes in the 
law, made by the staff, are not binding upon 
the members of the subcommittee. 

Waiver of the non-Communist affidavit 
requirement would be made for unions 
which certify that their own rules bar Com- 
munists from holding office. Prehearing 
elections would be reinstated, and in rep- 
resentation disputes the regional director 
would be the “effective end point.” The 
Board, itself, would review or refuse to 
review such decisions on its own initiative, 
somewhat like the certiorari procedure of 
the United States Supreme Court. 

Centralization of NLRB legal assistance 
to speed up unfair labor practice cases is 
recommended. Such centralization would 
provide one review division rather than five, 
and would establish a special circuit of the 
courts of appeals to handle all cases involv- 
ing enforcement of board orders. 
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District Decreases Interest 
Rate on Delinquent Contributions 


The Unemployment Compensation Act of 
the District of Columbia has been amended 
by P. L. 493 to decrease the interest rate 
for delinquent contributions from one per 
cent to one-half of one per cent per month, 
and to provide for the collection of over- 
due contributions by the board or its desig- 
nated agent in the manner provided by law 
for the collection of taxes due the District 
on personal property in force at the time 
of such collection or by civil action. 


Idaho Federation Has 
Nine Legislative Aims 


Legislative changes on nine _ subjects, 
ranging from child labor to the secondary 
boycott, are being sought in Idaho by the 
State Federation of Labor, AFL, it was re- 
vealed in a recent issue of the Jdaho Labor 
News. 

The nine objectives of the organization 
include the following: (1) a minimum age 
limit of 17 for children working in hazard- 
ous industries; (2) a requirement on em- 
ployers to bargain with representatives of 
unions winning a jurisdictional election; (3) 
a revision of the present law setting prevail- 
ing county wages as the wage rate for 
public works, to require the labor commis- 
sioner to survey the entire state and estab- 
lish the prevailing scale for all areas, which 
will then be used as the minimum wage for 
such work; (4) a minimum wage of 75 cents 
per hour in Idaho; (5) a cost-of-living in- 
crease in workmen’s compensation benefits 
and increased settlements for permanent 
and partial disability; (6) a law making 
employers subject to personal damage suits 
for accidents due to the employer’s negli- 
gence (in addition to regular compensation 
benefits); (7) a provision for at least six 
safety inspectors for the state labor com- 
missioner; (8) a revision of the “discrimina- 
tory” portal-to-portal pay law which denies 
compensation for the “checking in and out 
of employers [sic] tools, going to and from 
the place of work during working hours” 
and which also denies to employees “the 
right to sue to collect moneys for such 
work”; and (9) an amendment of the law 
prohibiting the secondary boycott ‘ 
present form it denies the right of union 
members to patronize or refuse to patronize 
business firms in case of a labor dispute. 
The law also denies the right of one Union 
to assist another in a labor controversy.” 
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The Marks of Civilization 


How Arbitration Works. Frank Elkouri 
The Bureau of National Affairs, Inc., 1231 
24th Street, N. W., Washington 7, D. C. 


1952. 271 pages. $5.50. 


Biblical King Solomon is credited with 
being the first arbitrator. Arbitration, as a 
voluntary procedure for the settlement of 
disputes outside of the judicial system, is 
that old, but its use in labor relations as a 
settlement of grievances and disputes is, of 
course, of very recent origin. Mr. Elkouri’s 
title, if taken in its ordinary meaning, is 
very broad and might even include arbitra- 
tion over the custody of a child, but his 
subject is limited to how arbitration works 
in the field of labor relations. 


Arbitration, a field which could use the 
genius of several Solomons, goes hand in 
hand with collective bargaining contracts 
That more contracts do not include such a 
provision is due to a lack of understanding 
of how arbitration works, which seems to be 
the theme of Mr. Elkouri’s book. 


Arbitration begins to work from the very 
moment such a clause is inserted in a 
collective bargaining agreement. The pres- 
ence of this clause influences the conduct 
of the parties. In this sense, it provides 
for review of management decisions and 
provides a limitation upon the union’s right 
to strike. 


If management has all rights in its labor 
relations except those which are expressly 
forbidden by law, and except those which 
it voluntarily bargains away, it should not 
consider use of such a clause without 
weighing carefully the benefits obtained 
from the handling and settling of grievances 
that arise. 
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Arbitration has been hailed by many as 


; 


an answer to the strike as an economic 
weapon and as a mature method of settling 
the differences between the workers and 
their employers. Yet, some unions as well 
as employers will not accept an arbitration 
clause (see Singer’s “Acceptability of Ar- 
bitrators’ Awards,” page 583). This points 
up then another need for the book, that of 
knowing how arbitration works. The bar- 
gainers are placed in a position to judge 
whether they want it to work for them. 
The workings are detailed by the author, 
in an excellent job of research, into as com- 
) labor 


plete a list of subjects relevant t 
arbitration as is possible to outline. 


The viewpoint has been objective. Criti 
cal management (and most criticism comes 
from management) has declared that where 
frontal attacks on management preroga- 
success, union 
negotiators have developed flanking ma 
neuvers which have been more effective. 
Some of these are the use of unlimited ar- 
bitration clauses, mutual-consent clauses 
and joint committee of labor and manage- 
ment clauses. As a defense, cautious man- 
agement has insisted upon certain protective 


tive have not met with 


clauses in connection with arbitration pro- 
visions, for example, one as simple as “man- 
agement has the right to manage the plants 
of a company in so far as that right is 
limited by other provisions of the agree- 


ment.” 


Other protective clauses in use have been 
as complete as: 


“Tt is mutually agreed that the Company 
shall have the sole right to determine the 
extent to which the plant shall be operated, 
production or employment increased or re- 
duced, including the right to plan, direct, 
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and control plant operations, hire, suspend, 
or discharge for proper cause and the right 
to introduce new or improved methods or 
facilities. 4 

“Section 1. It is expressly agreed that all 
rights which ordinarily vest in and are ex- 
ercised by employers such as COMPANY, 
except such as are clearly relinquished 
herein by COMPANY, are reserved to and 
shall continue to vest in COMPANY. This 
shall include, this enumeration being merely 
by way of illustration and not by way of 
limitation, the right to: 

“(a) Manage the plant and direct the 
working forces, including the right to hire 
and to suspend, discipline or discharge em- 
ployees for proper cause. 

“(b) Transfer employees from one de- 
partment and/or classification to another. 

“(c) Lay off or relieve employees from 
duty because of lack of work or for other 
legitimate reasons. 

“(d) Promote and/or transfer employees 
to positions and classifications not covered 
by this agreement, it being understood em- 
ployees in the bargaining unit cannot be 
forced to take a position outside the bar- 
gaining unit. 

“(e) Make such operating changes as are 
deemed necessary by it for the efficient and 
economical operation of the plant, includ- 
ing the right to change the normal work- 
week, the number of hours normally worked 
during the work-week, the length of the 
normal work-day, the hours of the work, 
the beginning and ending time of each shift 
or assignment, and the number of shifts 
to be operated. 


“(f) Transfer persons from positions and 
classifications not covered by this agree- 
ment to positions and/or classifications cov- 
ered hereby. 

“(g) Maintain discipline and efficiency. 

“(h) Hire, promote, demote, transfer, 
discharge or discipline all levels of super- 
vision or other persons not covered by this 
agreement. 


“(i) Determine the type of products to 
be manufactured, the location of work within 
the plant, the schedules of production, the 
schedules of work within work periods, and 
the methods, processes, and means of manu- 
facture and the conduct of other plant 
operations.” 


Mr. Elkouri also exposed his subject to 
those who criticize the process from the 
standpoint of its basic theory. What value 
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as a precedent does a decided case have? 
This is a question which immediately gives 
impetus to another: Just how easily avail- 
able are these awards? To answer the last 
question first, these awards are not easy to 
get. Many of the participants are not in- 
terested in having their “dirty linen” pub- 
lished for all to view. As to the first 
question, the author says that nothing is 
settled by saying that prior awards do or do 
not have the force of precedent. They have 
authoritative force in some situations but 
the greater mass of them are considered to 
have persuasive force only. He says some- 
times arbitrators recognize that 
their awards may be sought in similar cases 
and they caution against the precedential 
use of a particular award, especially if there 
are features peculiar to the case which make 
the award appropriate as a guide for any 
other case. He from an award 
wherein the arbitration board recognizes 
the lack of precedential value in the awards: 
“. . our decision on a particular issue 
is not to be taken as an even remote indica- 
tion that we would have reached the same 
conclusion had this issue been the only one 


use of 


quotes 


before us; nor is it for one moment to be 
indication of our view on 
such issues in other the 
industry.” The author predicts, however, 
that the precedential use of our awards will 
assume great significance in the future. 


construed as an 
cases in 


This book is a product of the graduate 
and research program of the University of 
Michigan Law School, and it is well done. 
The author has truly explored his title— 
Arbitration and How It Works—as it re 
lates to labor relations. Anyone connected 
with labor relations should certainly be 
informed on the historical background of 
this procedure and be aware of the issues 
present in the application of arbitration to 
labor relations. 


How Men Act in Business 


The Economic System. E. T. Weiler. The 
Macmillan Company, 60 Fifth Avenue, New 
York, New York. 1952. 869 pages. $5.75. 


The author claims that there is really no 
novelty to his organization of this book for 
college classes in economics, because the 
fundamental ideas on which it is based are 
an important part of our intellectual heritage 
in economics, when, in reality, it is differ- 
ent from other texts and novel in its tech- 
nique. As explained in the preface, it is 
adaptable to a one-semester course, if need 
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be, where the emphasis is on the technicali- 
ties of national income measurement, insti- 
tutional factors underlying economic growth 
and the use of economics in public policy. 
On the other hand, it provides the inten- 
sive-coverage material for a two-semester 
course. An interesting part of the book for 
general reference is Part 5. Here the au- 
thor enumerates the social goals of man in 
an organized society and indicates that the 
economy should supply the solution to social 
problems raised by the seeking of such goals. 


‘A Dark and Unexplored Recess’’ 


A Creed for Free Enterprise. Clarence B. 
Randall. Little, Brown & Company, 34 
Beacon Street, Boston 6, Massachusetts. 
1952. 177 pages. $2.75. 

The name of Clarence B. Randall is not 
unknown to labor. Since the steel strike, 
acquaintance with this name has become 
nationwide. His connection with free enter- 
prise is intimate, having been connected 
with one of the largest steel companies 
since 1925, and its president since 1949. 
His creed is not what labor bosses would 
have their rank and file believe, but rather, 
it is what a sincere American, who is a 
member of a union, might want to believe. 

Never denying for a moment that he has 
fought unionism “the battle of the lawyers 

injunction and appeals,” he believes 
that “the choice of whether to join or not 
to join a union should lie strictly with the 


individual worker. It is a matter to be 
determined within the confines of his own 
conscience. If he feels powerless as an 


individual in the face of the economic power 
possessed by his company, it is altogether 
understandable that he will want to asso- 
ciate himself with other like-minded men 
for mutual protection by joining a union. 
If that is his free choice the emplover should 
accept it with complete integrity. That is 
the law, and it is also good industrial 
morals.” 


And the boss has a lot to learn too. The 
author points to human relations situations 
which he calls “A dark and unexplored 
recess of civilization” and says that the boss 
must meet and solve these problems if the 
battle of free enterprise is to be won. 

The creed for free enterprise contains a 
warning that might be restated something 
like this: Since you have the good fortune 
to be born a citizen of the United States, 
vou are also fortunate in automatically be- 
coming a member of the free enterprise 
economic system and unless you work dili- 
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gently at whatever part you come to play 
in this system, we are all likely to find our- 
selves being regulated by some other eco- 
nomic system which is far less to our liking. 
If you become a member of the union, take 
part in that union’s activities—work to make 
it the best possible labor union. If you 
become a member of management, assume 
all of the responsibilities to the community 
and the political system which management 
must assume; and if you become a member 
of the teaching profession, assume the re- 
sponsibilities of teaching men to assume 
their place in a free enterprise colony. 


The Grip Maker Has a Gripe 


Toil, Taxes and Trouble. Vivien Kellems. 
E. P. Dutton & Company, Inc., 300 Fourth 
Avenue, New York 10, New York. 1952. 
159 pages. $2.50. 


This is the story of the persecution (au- 
thor’s viewpoint) of a Connecticut employer 
for failure to withhold income taxes from 
her employees’ pay; or, from the govern- 
ment’s viewpoint, this is the story of the 
prosecution of an employer for failure to 
withhold income tax. Vivien Kellems is the 
president of a company which manufactures 
a gripping device (invented by her brother) 
for cables that pulls them through conduits 
and has many other uses. She has applied 
the same principle of tenacity to her belief 
that the income tax law with its withholding 
provision is unconstitutional. She challenged 
the Secretary of the Treasury—“The only 
difference between John Snyder and Jesse 
James was that Jesse had a gun.”-—and the 
Bureau of Internal Revenue to shake her loose 
from her belief in the law’s unconstitutionality. 


Chronologically, here’s what happened. 
In a speech in Los Angeles, Miss Kellems 
announced that she would no longer with- 
hold her employees’ income tax from their 
wages. She kept her promise, she didn’t 
withhold and her employees paid their taxes 
themselves. Shortly thereafter, government 
agents called, examined her books, went to 
her bank and “got” $1,685.40, to which 
action Vivien exclaimed: “Do you mean to 
tell me that even though the Government 
has got every dollar due it, they can still 
fine me 100 per cent because I didn’t collect 
it?” Some time later, the government got 
$6,100 and Vivien was presented with her 
opportunity for test suit. “Call me Adrian” 
was the government prosecutor sent from 
Washington to try the case. Vivien lost 
one and won one. 
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The issues are summarized in the gov- 
ernment lawyer’s address to the jury: 


“If your Honor please, ladies and gentle- 
men: The sole question and the only one 
which you have for consideration is whether 
or not the plaintiffs here, Miss Vivien Kellems 
and David Kellems by their conduct in re- 
fusing to withhold and deduct the income 
tax from wages paid to their employees, 
whether or not that conduct on the evidence 
which you have heard was willful. Miss 
Kellems testified that prior to February 13, 
1948, her company had strictly complied 
with the provisions of the Withholding Tax 
Act and that it had withheld and deducted 
the tax on the wages paid to the employees. 
However, on February 13 she reached the 
conclusion that because of her opinion and 
the opinion of her brother that the With- 
holding Tax Act was un-Constitutional, that 
she would thereafter deliberately and inten- 
tionally refuse to withhold that tax. She 
stated that her opinion as to the unconstitu- 
tionality of that Act was based upon her 
conversations with a college professor, I 
believe, or a newspaper editor, and that 
based upon her discussions with these indi- 
viduals she reached the conclusion that in 
their opinion it was unconstitutional. 


“Why didn’t she go to a lawyer? That 
would be the logical person or place to go 
to determine whether or not a certain statute 
was unconstitutional. If you are sick and 
you need a doctor, whom do you go to? A 
doctor, not to a college professor or a 
newspaper editor. It certainly is strange 
that she did not do that. Yet she said that, 
‘Every time I went to a lawyer I always 
found out too late that I had made a mistake 
or got into trouble.’ 


“T am not going to attempt to tell you or give 
you an [sic] meaning of the word ‘wilful’. 
His Honor will instruct you as to the mean- 
ing of that word as used in the statute and 
whether or not based upon the evidence a 
conclusion should be reached as to whether 
her action was willful. It is the Govern- 
ment’s position, of course, and which prompted 
the action taken by the Commissioner in 
assessing the penalty, that because she had 
deliberately and intentionally violated the 
law that it necessarily followed that her 
action was willful. She could not have 
done anything more to have made it more 
willful from our point of view. The fact 
that she believed that it was unconstitu- 
tional is not, I believe—and it is the position 
of the Government—that her opinion as to 
the Constitutionality of the Act, is not a 
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reasonable ground for giving her the right 
to refuse to take care of her requirements 
under the Withholding Tax Act. Yet with 
a full knowledge that she had violated the 
law and had intentionally and deliberately 
done so, yet, knowing the consequences of 
her act, she continued to do so until just 
recently. 


“Some point was made here as to the 
severity of the penalty. True it is that the 
penalty is an amount equal to the tax, 
namely 100 per cent. Of course, the Com- 
missioner of Internal Revenue did not place 
that penalty in the statute. That was done 
by Congress. Congress specifically pro- 
vided for the assertion of a penalty where 
there was a willful violation. The legisla- 
tive history of the statute—while I don’t 
want to argue the law here—clearly indi- 
cates that one of the reasons for making 
such a severe penalty was to take care of 
the extraordinary expense which the Col- 
lector was put to collect the tax where a 
violation such as this had occurred. 


“His Honor has already indicated his 
position or this Court’s position as to the 
Constitutionality of the Act. And I do not 
believe that you can take into consideration 
the fact as argued by Mr. McGuire that 
there was a violation of the Constitution on 
the basis of involuntary servitude or the 
taking of private property without just com- 
pensation. The statute is presumed to be 
Constitutional and until the Supreme Court 
says otherwise, it is a valid act. 


“T, therefore, leave that for your con- 
sideration, and I know that on the basis of 
the evidence and the instructions which the 
Court will give you, that your verdict in 
favor of the defendant should be rendered.” 


Miss Kellems’ defense is summarized in 
the following remarks by her attorney to 
the jury: 


“Ladies and gentlemen, if I understood 
Mr. Neuland correctly, what he said was, 
Why did Miss Kellems wait from 1943 to 
1947? 


“Does he blame her for not having taken 
this action in 1943 when there was a war 
on, not recognizing the emergency? Of 
course, wars of that sort make the Constitu- 
tion, as everything else, expendable. That 
is why she waited. She expected it to be 
repealed. She waited two more years and 
it wasn’t. The emergency measure was 
still on the books. Then she acted. 


“He also says, ‘Why not go to a lawyer?” 
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“There is no requirement of law that any- 
body, no matter how rich they are, should 
go to a lawyer. 


“He mentioned also the extra expense 
put upon the Government in collecting the 
tax. There was no extra expense upon 
anybody except Miss Kellems. She and her 
brother took care to see that their employees 
knew what their tax was, each week put it 
aside and each quarter paid it. The Gov- 
ernment was not put to any expense. The 
Government is put to expense in the case 
of the cheat and the fraud and the tax 
evader, but not here. Do we not have here 
a case of the American virtue which has 
been shown by our history from the Declara- 
tion of Independence to the present day? 
What are some of the great American 
virtues that have given this country the 
leadership that it has? They are courage, 
honesty, patriotism and a firm determina- 
tion once your mind is made up. How 
many times has it occurred to almost all of 
us to take some definite and positive action 
when we thought something happening was 
wrong? And what has deterred us? Fear 
of notoriety, fear of expense, fear of blame. 
Those things hold us back. We expect 
those things from some of our contemporaries 
but we do not expect them from our Gov- 
ernment. We do not expect from our 
Government the fear of notoriety, the fear 
of blame, the fear of harassment or the fear 
of expense. 


“In the name of the Government, the 
Bureau of Internal Revenue has here pre- 
tended to act. It has acted as the judge 
and the jury and the prosecutor in assessing 
this penalty. It had no court order, It 
looked for none. It did not consult with 
Miss Kellems or her brother. They did not 
want to. They did not inquire into her 
good faith or her honest belief in this. 
They assumed that it was wrong. 


“They assumed incorrectly. Why did 
they not indict her as she asked? They 
didn’t. Probably they didn’t want to take 
the burden of proof of sustaining the Con- 
Stitutionality of it. In this way they tried 
to shift the burden of going forward to her, 
without an investigation as to her good 
faith, without looking into the facts. Act- 
ing as judge, jury and prosecutor they 
assessed this penalty. 

“But you also represent the same nation. 
A wrong has been done here. And we look 
to you to right it. The revenue at all time 
has been protected. All taxes have been 
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paid. This method of chastisement is not 
for these people. This method of chatise- 
ment ought to be saved for those cases to 
which it really belongs.” 


The book is written in the political ver- 
nacular, replete with such expletives as 
“High Tax Harry,” “The Sacred Cows of 
the Tax Lords in Washington” and “The 
Government Check-Off.” These find ap- 
proval in the eyes and ears of readers and 
listeners who are anti-Administration, a very 
large audience at the present time. This 
phraseology and Miss Kellems’ formal style 
obscure somewhat the real issues for the 
more technical minded of us, for there are 
some very serious issues glossed over in 
this book. Perhaps Miss Kellems is just a 
trumpeter for that growing parade of prot- 
estants of government policies which has 
dubious popular support and has pushed 
tax rates to all-time highs. 


There are some indications that such a 
parade is forming. In their advertising, ciga- 
rette manufacturers are incorporating figures 
which explain the extraordinarily high tax 
on cigarettes. The reader will remember 
the Marshall, Texas housewives who refused 
to withhold social security taxes from their 
domestics’ pay; they termed this the baby- 
sitters’ tax. There are several organizations 
which print and distribute gummed stickers, 
stressing high taxes, that can be used on 
envelopes and stationery. The Washington 
National Insurance Company recently in- 
cluded in its employees’ pay envelopes simu- 
lated dollar bills which contained the following 
inscription: “This represents a dollar which 
you have earned and which your company 
is required to withhold from your salary to 
pay the federal government for our income 
taxes.”” Members of the National Federation 
of Business and Professional Women’s 
Clubs are protesting the inability to deduct, 
when computing their income tax, the amount 
they must pay for their children’s care while 
they are working. 


The author makes numerous analogies to 
other rebellions of Americans against gov- 
ernmental policies and laws of which they 
disapprove. Underneath it all she seems 
to be suggesting that this whoie hierarchy 
would collapse if the people wouid but ex- 
ercise a right inherent in them. In other 
words, the grip-maker’s gripe is something 
like this—when a government becomes de- 
structive of the ends for which a just gov- 
ernment is established, then the people have 
a right to alter or abolish it. The Declaration 
of Independence says that the people have 
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such a right. Perhaps more of us should 
read this document. Look where it’s taken 
Vivien Kellems. 





ARTICLES 





CIO’s Public Development Programs... 
Labor organizations, fulfilling early pre- 
dictions that a broad interest in general 
social problems would appear within the 
labor movement, have outlined comprehen- 
sive programs dealing with conservation 
of natural resources and related issues. The 
author, assistant general counsel, CIO, 
enumerates several such programs which 
are among the expansive interests and ac- 
tivities of the ClO.—Smith, “Labor Looks 
at Conversation and Development,” Annals 
of the American Academy of Political and 
Social Science, May, 1952. 

Truckers and the Secondary Boycott... 
Objectives behind Section 8 (b) (4) of the 
Taft-Hartley Act are indicated by the law’s 


condemnation not only of the secondary 
boycott, but also of the attempt to induce 
such boycott. In a study of the experience 
of the trucking industry, the author illus- 
trates how this particularly clear statement 
of purpose has become the most confused 
aspect in the development of law under the 
act.—Burstein, “The Taft-Hartley Act and 
the Trucking Industry,” J. C. C. Practi- 
tioners’ Journal, May, 1952. 


Why and How of the National Airlines 
Dispute and Settlement . .. Presented in 
this article is a case study of two protracted 
strikes—one lasting six months, the other 
nine, directed against National Airlines. 
Why National sought a settlement in the 
second controversy, substantially at the 
union’s terms when the strike appeared to 
be “broken,” makes an interesting point for 
discussion. A second consideration by the 
author involves National’s belated realiza- 
tion of the company’s dependence upon the 
federal government.—Kahn, “The National 
Airlines Strike: A Case Study,” Journal 
of Air Law and Commerce, Winter, 1952. 





GERIATRICS, ECONOMICS AND INDUSTRIAL MEDICINE— 
Continued from page 598 





To utilize the nation’s aging population, 
we need efficient methods of weighing indi- 
vidual capacity. The problem is not easy, 
but we must find a solution if we are 
to go from a policy of forced retirement at 
65 to a policy of individual retirement on 
the basis of individual capability. 

Keeping the elderly worker on the job, 
and keeping him productive, frequently calls 
for the combined skills of the poniatrician, 
the social worker, the social scientist, and 
for the support of business executives and 
labor union officials. 


Outlook and Conclusions 


The situation that we face today is this: 
In less than 30 years, we will have about 
66 million persons in this country 45 or 
over, and of this total, at least 20 million 
persons will be 65 or over. When we bear 
in mind that someone must support those 
who are retired to idleness, the great de- 
sirability of prolonging employment becomes 
obvious. Arbitrarily retiring employees, on 
the basis of age alone, is not only unfair 
but it is economically unsound. 
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Human tasks are being lightened by 
technical advances, and that means, in bio- 
logic terms, the potential usefulness of the 
average person is being prolonged. But as 
one of my scholarly friends says, “We must 
become mature about maturation,” or, as 
| believe a well-known geriatrician says, 
“We must stop being old-fashioned about 
old people.” 


Economic forces make it imperative that 
the older worker be retained in the labor 
force as long as he is willing and able to 
work. The industrial physician can play a 
prime role in helping the aging worker, in 
helping industry, and in helping the nation 
to acquire a biologic concept of age; it is 
the rule of reason and must be the rule of 
tomorrow. 


If we succeed in changing the popular 
concept of age, and if we return the aged 
to the role of useful citizens, we meet two 
great needs of elderly people—the need for 
a chance to make a living, and the great 
emotional satisfaction that comes from the 
feeling of being useful, of being respected 
for productivity rather than for antiquity. 


[The End] 
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Vacation and Dismissal Payments 
Conflict with Unemployment Benefits 


Decisions and statutes from various 
states indicate that employers and em- 
ployed are greatly concerned why, 
when and how such payments are 
made. 


At first glance, it would seem that vaca 
tion pay and severance pay should be wel 
comed by an employee and be the subject 
of little dispute. Such payments, however, 
often conflict with theories underlying un- 
employment compensation pay and, as a 
result, cause conflict between employer and 
employee, and between employees and 
unemployment compensation boards and 
courts. 

An illustration of how such payments 
can cause management-union conflict is the 
recent quarrel at the Electric Auto-Lite 
Company plant in Toledo, Ohio. Because 
of the steel strike, the company decided to 
declare a two-week vacation period with 
pay, though the management gave no assur- 
ance that it would reopen the factory after 
this period. The employees’ union quickly 
objected to this seemingly munificent ges- 
ture by the company. The union spokes- 
man declared: “If the workers were laid 
off instead of being given vacation time, 
then the workers would be entitled to un- 
employment compensation pay (up to $28 
per week) after the first week and they 
would still be entitled to a regular paid 
vacation. Furthermore, by declaring this 
indeterminate vacation period, the em- 
ployees couldn’t file their claim for benefits 
till after three weeks.” The union also 
implied that management was declaring 
special vacation pay at this time for its own 
benefit, rather than that of the employees, 
because under the Ohio law, unemployment 
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compensation taxes on the employer are 
controlled by a merit system, the rates 
going up if the employer has substantial 
layoffs charged against him. The union has 
protested this forced vacation to the Ohio 
Unemployment Compensation Board and 
if it fails there, it threatens to use the 
grievance procedure at the plant to contest 
the company’s action. 

While the Auto-Lite dispute involved the 
employer-employee aspect of this problem, 
much controversy has also arisen over de- 
terminations by administrative boards and 
courts that payments for vacation periods 
and severance or dismissal payments pre- 
clude collection of unemployment benefits 
by the employee. Recently, a California 
court held in Shand v. California Employment 
Stabilization Board, CCH UNEMPLOYMENT 
INSURANCE Reports Calif. { 8682 (Superior 
Court, 1952) that vacation pay owed to a 
discharged employee under a collective con 
tract, prevented the employee from collect 
ing benefits during the vacation period 
There was no California statute specifically 
covering the subject of vacation or dismissal 
pay. The court reasoned: “The vacation 
pay situation is similar to the in-lieu-of- 
notice pay situation, where the employer 
instead of actually keeping the employee 
in his service pending the necessary notice 
period, exercises the option of discharging 
him and paying him off then and there in 
cash for the equivalent period. Petitioner 
concedes that the in-lieu-of-notice payment 
is “with respect to” the equivalent notice 
period after discharge and that the em- 
ployee remains ineligible for unemployment 
benefits during that period. There is, how- 
ever, no difference in principle between the 
in-lieu-of-notice pay and the vacation pay.” 

Several states have statutes expressly 
prohibiting the payment of benefits if the 
employee is receiving vacation pay. (For 
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example, 


Massachusetts, 


Minnesota, 


Ver- 


mont and Wyoming.) Some statutes are 
rather specific in pointing out the condi- 
tions making for disqualification from un- 
The Illinois statute, 


employment benefits. 


for example, now states that where an em- 
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ployer announces a shutdown for vacation 
purposes or for purposes of taking his in- 
ventory, his workers will not be eligible for 
benefits if the vacation pay received is equal 
to, or in excess of, weekly benefits. (H. L. 
207, Laws 1951.) The South Carolina stat- 
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ute seems broadest of all, as it provides that 
if an employee is entitled to a vacation 
under a written contract he will get no 
benefit payments whether he receives actual 
vacation pay or not. In other states, ad- 
ministrative authorities have ruled that the 
receipt of vacation payments disqualifies an 
employee from benefits during the period 
to which the vacation payments relate. (For 
example, Maine and Rhode Island.) 


The problem of dismissal and severance 
payments has resulted in a much wider area 
of disagreement. Returning to the Shand 
case, the court there also considered the 
question of a lump-sum dismissal payment 
made in pursuance of a contract, the pay- 
ments to be computed, in part, on the basis 
of “continuous and interrupted service.” It 
was held that the employee was entitled to 
employment benefits despite the fact that 
he received the dismissal pay, since dismissal 
pay “is not reimbursement for a period of 
unemployment. It is in consideration of 
certain rights, such as seniority, vacation, 
retirement, and other contract rights ob- 
tained by reason and the tenure of employ- 
ment. Severance pay, unlike compensation 
for employment, takes no account of actual 
time loss before a new job is found. ; 
This court, therefore, reaches the conclu- 
sion that under the particular contract in 
this case, the employee during years of 
continuous and uninterrupted service earns 
the right to receive in the event of discharge 
by the employer a cash payment in a lump 
sum, designated ‘dismissal pay,’ which is in 
consideration of the employee’s willingness 
in the past to continue on the job and his 
loss, by reason of the discharge, of the 
opportunity to further continue his equity 
in the job enjoyment of other 


agreed rights.” 


toward 


There are only a few other courts which 
have considered this problem, and they have 
apparently reached diverse results. In 
Ackerson v. Western Union Telegraph Com- 
pany, 48 N. W. (2d) 388 (Minn., 1951), the 
court reached a conclusion in accordance 
with the Shand case. It held that even 
though the employees had been discharged 
because of the mechanization of their jobs, 
and had received severance payments com- 
puted on the basis of the length of service 
and payment in a lump sum, independent of 
the employment status after discharge, the 
employees were still entitled to unemploy- 
ment benefits. The dismissal payments, it 
was said, were partial compensation for loss 
of seniority rights, loss of possible pension 
rights, and compensation for retraining or 


acquiring new skills. 
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An apparent dissent to these holdings is 
Unemployment Com- 
pensation Board, 164 Pa. Super. 9, 63 Atl. (2d) 


the decision in Fazio v. 
489 (1949) where a discharged employee 
was given a check equivalent to his Febru- 
ary and March salary, although the company 
was under no obligation to make such pay- 
The court held that the employee, 
“remuneration” for the 


ments. 
having received 
months of February and March, was not 
entitled to benefits until the expiration of 
the time for which he had been so paid. It 
is to be noted that the Pennsylvania statute 
specifically stated that dismissal wages, 
which were legally required to be paid by 
the employer, deprived the employees of 
employment benefits, but the statute made no 
provision as to voluntary dismissal payments. 
In Krupa v. Western Union Telegraph 
Company, CCH UNEMPLOYMENT INSURANCI 
Reports Ohio { 8254, 103 N. E. (2d) 784 
(1951), the court held that “fon the record” 
there was some evidence that the severance 
pay was received as remuneration for the 
period following dismissal and therefore de- 
prived the employee of unemployment com- 
pensation. The Ohio statute made no specific 
provision for dismissal pay but only stated 
that payments in lieu of notice would con- 
stitute remuneration. One judge vigorously 
dissented from the majority opinion, stat- 
ing that there was nothing in the record to 
justify the conclusion that the severance 
pay was to constitute remuneration during 
the period subsequent to the discharge. 
The Fazio and Krupa cases are rather diffi 
cult to reconcile with the decision in the 
Shand case. The court in the Shand 
however, attempted to harmonize the Krupa 
holding by stating that f 
the record justified the conclusion there 
And the Ackerson court explained that in 
Fazio, the payments were designated wages 
future period of time and 
that this clearly indicated that they were 


case, 


peculiar facts on 


for a_ specific 
received as remuneration for a period after 
discharge. 

In several states, where no court has as 
vet ruled on the question, employment and 
security divisions have held that such sev- 
erance payments should be considered as 
wages, in the future, from the date of sepa- 
ration, and that the employee is ineligible 
for benefits until the expiration of the 
number of weeks for which payments were 
made. (For example, Florida, Massachu- 
setts, Indiana, Kansas, Maine, Tennessee.) 
But administrative boards in other states 
have differed and have held that severance 
disqualify an employee 
(For exam- 
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payments do not 
from unemployment benefits. 








ple, Delaware, North Dakota, Texas, IIli- 
nois, Oklahoma.) The rulings must be 
examined in each state as there are many 
variations. Furthermore, about 12 states 
have statutes specifically providing that dis- 
missal or severance payments will disqualify 
an employee from unemployment benefits. 
(For example, Alabama, Arkansas, Con- 
necticut, Minnesota, Missouri, Montana, 
Nebraska and Oregon.) 


Incomes of Persons 65 and Over 


About one fourth of persons 65 and 
over earned an income while many 
others received benefits. 


Of the 13 million men and women 65 and 
over in the population, three million were 
earning money in December, 1951, and 4.4 
million were drawing old age and survivors 
insurance benefits or other government pen- 
sions, according to the Federal Security 
Agency. Some of these were among the 2.7 
million people receiving old age assistance; 
for 15 per cent of these, assistance was a 
supplement that eked out inadequate bene- 
fits under old age and survivors’ insurance 
(OASI). During 1951, there was a 27 per 
cent rise in the number of old people re- 
ceiving OASI benefits and a 3 per cent drop 
in the number receiving old age assistance. 


Cox Heads New WSB; 
Old Rules Remain in Effect 


Reduced WSB continues old policies 
under Chairman Cox. 


Archibald Cox, professor of law, Harvard 
University, has been named chairman of 
the new Wage Stabilization Board by Presi- 
dent Truman. Mr. Cox, a noted authority 
on labor law, is one of 14 members given 
recess appointments. 

The Wage Stabilization Board is the 
agency charged with the administration of 
wage controls under the Defense Production 
Act, as amended. The new 18-member Board, 
was given power under the 1952 amendments 
to continue to regulate and stabilize wages 
and salaries, but was stripped of its juris- 
diction over labor disputes which had been 
vested in the earlier Board. The members 
of the new Board are to be appointed by the 
President with the advice and consent of the 
Senate, but the recess appointments are 
pending the reconvening of Congress. 

The WSB is a tri-partite board with equal 
representation by the public, labor and in- 
dustry. It is headed by a chairman—now 
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United Press Photo 
Archibald Cox 


Mr. Cox—who is a public member. WSB 
also has an executive director—appointed 
by the chairman—who is authorized to make 
rulings and interpret general wage regula- 
tions. Similar authority has also been vested 
in the Wage and Hour and Public Contracts 
Division, the agency designated by the WSB 
as its clearing house for information. 

The National Enforcement Commission 
was appointed by the WSB to make recom- 
mendations, determinations and certifica- 
tions provided for with respect to violations 
of wage stabilization regulations, orders and 
rules. The commission is composed of three 
members who are not members of the WSB: 
Helen Humphrey, Charles O. Gregory and 
Ralph Fuchs. 

The Washington address of WSB is: 
Federal Security Building South, Third and 
C Streets, S. W. , Washington 25, D. C. Re- 
gional offices are maintained in principal 
cities throughout the country. 


Part-Time Employment 


Large fraction of employed in 1950 
worked on part-time basis. 
Nearly a fifth of the men and nearly one 


half of the women who had a gainful oc- 
cupation during 1950 were part-time workers, 
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according to the United States Census Bu- 
reau. “Part time” means that they worked for 
six months or less or else worked for fewer 
than 35 hours a week at some time during 
the year. Among men, part-time workers 
were for the most part either 65 years of 
age or over or were young people attending 
school. Among women, in every age-group, 
at least a third worked less than full time. 

Of male farm laborers and foremen, nearly 
a third were employed only part time; male 
salespeople, 20 per cent; nonfarm laborers, 
17 per cent; and male service workers, 16 
per cent. In most occupational groups, 
fewer than 10 per cent of the men worked 
part time. Of the women workers, nearly 
two thirds of those engaged in unskilled 
farm work and more than one half of those 
employed as household workers were part 
time. At the other extreme, only about 12 
per cent were part-time workers among 
clerical help, among machine operators and 
kindred workers. 


Personnel Ratios Down 
but Salaries Go Up 


Minnesota Industrial Relations Center 
study shows that industrial executives 
and directors now make more money 
than ever before. 


Personnel ratios—the number of persons 
employed in personnel work per 100 em- 
ployees—have dropped for the second suc- 
cessive year according to a survey conducted 
by Dale Yoder and Lenore P. N. Wilson 
of the University of Minnesota’s Industrial 
Relations Center. Ratios are reported down 
to 0.61 for 1952 from 0.81 in 1948 and a 
high of 0.87 in 1950. 

The survey, reported in the current issue 
of Personnel, published by the American 
Management Associatior, shows a continued 
increase in salaries of industrial relations 
executives. The over-all average salary for 
January, 1952, was $9,685, not including 
bonuses or insurance benefits, representing 
a gain of 13 per cent over the preceding 
year’s average of $8,581. For the five-year 
period 1948-1952, average salaries have in- 
creased 25 per cent. 

Conclusions as to current personnel ratios 
and salaries were drawn from tabulated re- 
turns representing 784 personnel executives 
in 35 states and Canadian provinces. The 
firms on which reports were based have a 
total of more than three million employees. 

Results of the survey further indicate that 
smaller companies have consistently main- 
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tained higher ratios than larger organiza- 
tions, with the latter group showing the 
sharpest reduction since 1950. The tabula- 
tion showed banking and finance to be the 
most extensively staffed industry group, with 
transportation—the highest salaried industry 
—maintaining the lowest personnel ratio. A 
greatly reduced ratio in manufacturing and a 
sharp rise in the proportion for trade were 
noted. 

Second best paid, the Personnel article re- 
ports, are the industrial relations directors, 
who averaged $12,238; least lucrative are 
the personnel managers—$7,993. The average 
of all salaries for women was $6,929—$1,756 
less than the average for men. It was also 
noted that the title of “industrial relations 
director” appears to be gaining popularity. 


Steel Union-Security Provision 


New setup is a hybrid union-shop-main- 
tenance-of-membership clause. 


How does the new union security agree- 
ment in the steel industry fit into the tradi- 
tional classifications of such agreements? 
The press tended to label it a “modified” 
union-shop agreement. But it really is a 
hybrid affair, having both union-shop and 
maintenance-of-membership characteristics. 

The steel contract is not a true mainte- 
nance-of-membership contract because the 
“escape” period which normally comes at 
the beginning of the contract comes at the 
end in this case. Union members can cancel 
their membership during a 15-day period in 
June, 1954, which is the time when the pres- 
ent contract ends. The steel companies ap- 
parently agreed to defer the escape period 
because the old contract had expired six 
months before the new one was signed, and 
during that period the workers had a right 
to quit the union without penalty. 

It does not set up a true union shop, be- 
cause old workers who are not union mem- 
bers do not have to join the union and new 
employees are not required unconditionally 
to join after 30 days. The exact text of this 
much fought-over clause reads as follows: 

“Each new employee shall sign and fur- 
nish to the company at the time of his em- 
ployment an application card, in duplicate, 
for membership in the union, in a form agreed 
to in writing by the company and the union. 
A copy of such card shall be furnished to 
the employee. Such application card shall 
provide that it shall not become effective 
until the expiration of 30 days after the date 
of his employment and that it shall not 
thereafter become effective if such employee 
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shall mail to the company a written notice 
of his election not to become a member of 
the union, which notice shall be postmarked 
not less than 15 days and not more than 30 
days after the date of his employment. The 
company shall promptly furnish to the union 
a copy of each such notice received by it. 
If such application shall become effective 
at the expiration of such 30 days, one signed 
copy of it shall then be turned over to the 
union. The union shall be given reasonable 
opportunity to inspect all such notices which 
shall be received by the company.” 

How this provision will fare under the 
NLRA is problematic. Does it or does it 
not run counter to the law’s provision that 
union security contracts are permitted where 
they “require as a condition of employment 
membership therein on or after 30th day 
following the beginning of employment’’? 
Does the steel clause unlawfully step on this 
30-day grace period by requiring new em- 
ployees to sign a union-membership appli- 
cation immediately upon being hired? Only 
time will tell. 


FLSA Fines in Two States 
Over $85,000 in Month 
New York and New Jersey employers 


discover that it is wise to pay attention 
to the FLSA. 


A dramatic illustration of how expensive 


it can be to slip up on the Fair Labor 
Standards Act is contained in the report 
from the regional director for New York 


2 


month of July, 183 
to pay a total 


and New Jersey. In the 
employers in that area agreed 
of $86,261 after investigation by the govern- 
ment. The most common error was failure 
to comply with the FLSA’s overtime provi 


sions, the regional director said. 


Womanpower Discussed 
in Labor Day Message 


Miss Frieda S. Miller analyzes supply of 
womanpower for defense and civilian 
needs. 


Significant trends affecting the present 
and future supply of womanpower for de- 
fense and civilian needs were pointed out 
by Miss Frieda S. Miller, Director of the 
Department of Women’s Bureau 
in a Labor Day message concerned particu- 
larly with workers and _ potential 
workers. 


Labor’s 
young 


In reviewing the past year’s employment 
situation, Miss Miller said she was struck 
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by the realization that while there has been 
no over-all shortage of womanpower, still 
women in the younger age bracket have been 
subject to recruitment from all sides. 
Continued employment of young women 
in a wide variety of production jobs, short- 
ages in a number of fields customarily em- 
ploying young women, and recruitment by 
the Armed Services account for the current 
demand for women below 35 years of age 
and without They 
are wanted particularly for nursing, teach- 
and social work, and for training in these 
and other technical and professional occupa 


family responsibilities. 


ing 
tions already in short supply. They are also 
especially needed as clerical and stenographic 
workers. In 
almost one fifth of all women 
tween 20 and 24 years of age, 
shortage, but employment of young women 


factory work, which employs 
workers be 
there is no 


in large numbers on production jobs is ex 
pected to continue in view of the defense 
production program. In the shortage 
the demand is expected to increase decidedly 
between now and 1960 

The National Health Resources Advisory 
Committee estimates that 404,500 graduate 
nurses will be needed by 1954 to meet beth 
It has been 


helds, 


and military needs. 
estimated that in the ten 
1949-1950 through 1958-1959, at least 800,000 
new elementary teachers will be required to 
handle additional enrollments and 
teachers withdrawing from the profession 
An estimated 45,000 medical laboratory tec! 
nicians will be needed by 1960, 
demand for physical and occupational 
pists, X-ray dental hygienists, 
dietitians and public health nutritionists will 
Miss Miller reported. 


1 4 - 
shortages of office workers 


civilian 


academk years, 


replace 


and tlhe 
thera- 


technicians, 


continue to increase, 
More 
are expected to develop as the mobilization 
program is expanded, and trained 
workers and librarians are expected to con 
least the next 


serious 
social 
tinue in short supply for at 
few years. 

Census figures show that le 
mand for young mobile women between 
ages of 18 and 35 has been increasing, the 
supply has dropped off since 1940. Although 
the female population increased by ten and 
a half million between 1940 and 1950, there 
was an actual decline in the number of 
women in the age group between ten and 
24 years. In the late-high school and early- 
college age bracket of 15 to 19 years, there was 
a drop of 722,370 women, cutting down pos- 
sible military and career recruits by 11.7 per 
cent in that age group. The decline in popu- 
lation at these age levels is attributed to the 
birth rate of the depression years. A 


W hile the ¢ 


low 
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gradual increase of girls attaining the age of 
18 is expected after 1952, but not before 1960 
will the number of 18- and 19-year-olds ex- 
ceed the 1940 level. 

Miss Miller pointed out that the sharp 
increase in the number of early marriages 
and the rising birth rate in the post-war 
years further limit the number of young 
women available for the labor market. In 
1950, 56.8 per cent of all women 18 to 24 
years old were married, as compared to 42.5 
per cent in 1940. The birth rate per 1,000 
female population (age of mother 15 to 19) 
increased from 48.9 in 1940 to 79.7 in 1948. 

“The presence of young children and aged 
dependants in the family group can be ex- 
pected to act as a strong deterrent to con- 
tinuous‘employment on the part of many 
women workers or potential workers and 
especially, of course, the mothers of young 
children,” Miss Miller commented, pointing 
out that the number of children under five 
vears of age had increased by 54.7 per cent 
from 1940 to 1950. 

“If we are to maintain a reserve of trained 
womanpower ready and adequate to meet 
future needs,” Miss Miller said, “we must 
take into consideration these population and 
labor market trends and plan realistically 
for the future. Policies and measures for 
the recruitment of women must be studied 
in relation to the needs for women in the 
civilian labor force and in the Armed Serv- 
ices and for training in professional and 
semiprofessional occupations which will be 
critical to the defense effort over a long 
period of time.” 

The women’s bureau director suggested 
the following measures to help overcome 
present shortages and ensure the best use 
of the nation’s womanpower potentials: 

(1) public education to bring recruits into 

such shortage fields as nursing, social work 
and teaching, in which no one can usefully 
serve without special time-consuming train- 
ing ; 
(2) raising salaries and other standards 
of employment to make these professional 
and semiprofessional fields more attractive 
as careers; 

(3) a change of approach in selecting em- 
ployees so that hiririg is based on a realistic 
appraisal of what is required for the job, 
with consideration being given to all age 
groups; 

(4) training or retraining of older women 
for jobs in the shortage fields; 

(5) part-time jobs; and 

(6) increased community facilities which 
would help relieve working women of house- 
hold responsibilities. 
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Recession Likely in 1953 and 1954, 
ClO Warns 


Consumer buying power has failed to 
keep pace with increase in price of 
goods, CIO publication states in warn- 
ing of danger ahead. 


An economic recession is likely in 1953 
and 1954, the CIO warns in the current 
issue of the Economic Outlook. The Outlook, 
which is published by the CIO Department 
of Education and Research, says: “The na- 
tional economy has repeatedly shown its 
ability to produce an expanding output—the 
potential for rising living standards. Yet 
we may encounter an economic recession 
next year—if consumer buying power and 
consumer spending do not rise sufficiently to 
make up for the leveling off of defense 
spending and the decline in the construc- 
tion of new plants and equipment.” 

The CIO publication gives the following 
basis for its fears: 

“By next year—mid-1953—the government’s 
defense expenditures are scheduled to level 
off. There will be an increasing amount of 
goods and services for the civilian economy, 
if the defense program is not stepped up. 
Unless the rising volume of output of civilian 
goods and services is purchased, production 
and employment will decline. 


“Tt is reasonable to expect a dip in one 
sector of the civilian economy by 1953. The 
post-Korean high level of business expend- 
itures for new plant and equipment cannot 
be maintained indefinitely. A decline in this 
sector of the economy will mean the weak- 
ening of a previous source of strength. 

“There is no indication that business will 
change its pricing policies—to reduce | 
that produce lower profit margins per unit 
—as a basic means of bolstering consumer 
buying power. And Congress has shown a 
disregard for price control despite the possi- 
bility of pressures on prices.” 


rices 


Signs of weakness are apparent in the 
economy, the Outlook says. It declares that 
the buying power of wages has failed to 
grow. The CIO publication points out: 
“The buying power of average weekly earn- 
ings—after taxes—of manufacturing workers 
with three dependents was only 1% greater 
in the first quarter of 1952 than it had been 
in the pre-Korean second quarter of 1950. 
But it was below the level reached in the 
last three months of 1950.” 


The CIO publication suggests that lower 
profits per unit would help stimulate sales. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought 
in economic, legal, and accounting principles related 
to all federal and state taxation. ... To this end it 
contains signed articles on tax subjects of current 
interest, reports on pending tax legislation, court 
decisions and administrative rulings relating to tax 
laws, and other tax information, book reviews, etc. 
... The editorial policy is to allow frank discussion 
of tax issues. Subscription rate—$6.50 for 12 monthly 
issues. Write for sample copy. 


Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate 
and facilitate the exchange of professional views in 
a highly specialized field of law. Each issue presents 
notes on legislative, administrative and judicial de- 
velopments plus signed articles on legal problems 
involved in the preparation, packaging, labeling, stor- 
age, and distribution of foods, with respect to nutri- 
tion, health, and the general public welfare. Issued 
monthly; subscription rate—$10 a year, including 
binder for year’s issues. Sample copy sent on request. 


Insurance Law Journal 


Each month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests 
of recent decisions, comments on pending legislation, 
rulings of state commissioners and attorneys general, 
and other timely features. It is edited exclusively 
for insurance law men, by insurance law men. 
Emphasis is on the insurance law fields of Life, 
Health and Accident, Fire and Casualty, Automobile, 
and Negligence. Issued monthly; subscription rate— 
$10 a year, including a handsome binder for perma- 
nently filing a year’s issues. Send for a sample copy. 


All Published by 


COMMERCE. CLEARING, HOUSE, INC., 


PUBLISHERS OF TOPICAL LAW REPORTS 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 
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A LOOK BACK 


—to September 5, 1882 


66°]. 
| HE great labor demonstra 
tion and picnic yesterday under the auspices of the Central 
Labor Union, composed of the various trade and labor organiza- 
tions of New York City and neighborhood, was very success 
ful.”—The New York World, September 6, 1882. 


This was the report of the first “Labor Day” held in New 
York City, September 5, 1882. 


rh 

I HE FATHER of the observa 
tion of Labor Day in the United States is Peter J. McGuire. It 
was at his prodding that the Central Labor Union of New 
York City held its first demonstration for the purpose of honot 
ing “those who from rude nature have delved and carved all 
the grandeur we behold.” His idea spread quickly throughout 
the country and in 1885, Labor Day was celebrated in many 


of the industrial centers of the country. 


Legislative recognition of a Labor Day holiday started 
first with municipal ordinances and was then taken up by the 
states. The first bill was introduced into the New York Legis 
lature, but the first to become law was passed by the Oregon 
Legislature on February 21, 1887. By 1894, 31 states and 
Congress, for the District of Columbia and the Territories. had 
recognized the first Monday in September as “Labor Day.” 
Most of the states had recognized the holiday by 1900, and 


today it is celebrated in every state of the union. 


CELEBRATION of Labor Day 
has undergone a shift in emphasis and medium of expression 
in recent years. Mass displays and huge parades have proved 
impractical in large cities. Labor Day addresses, however, are 


given wide hearing over radio and television. 


With the expansion of United States leadership in world 
affairs, Labor Day in this country gains deeper meaning. To 
labor goes much of the credit for our high standard of living 
and unprecedented production. Its activities have brought us 
closer to the realization of our traditional ideais of economic 
and political democracy. The strength and activity of the 
American trade union movement are evidence of the real 
attempts of this nation to provide and maintain freedom for the 
individual and his voluntary associations. 
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